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PREFACE. 



Although this little work unayoidably bears a seem- 
ingly legal or technical title, it will not, on perusal, prove 
to be devoid of interest, nor unworthy the attention 
of those who ordinarily prefer ^* light reading." No one 
into whose hands it may chance to fall should be de- 
terred by the formal "-Title" from glancing at the 
extraordinary ** Contents;" and even ladies, whether 
devoted to literature, engaged in the elegancies of 
polished society, or who tread " life's domestic, happier 
stage," will learn, in the following pages,, much which, 
for the sake of themselves and their families, they ought 
to know. All who are possessed of property ; all who 
are interested in property, present or in prospect ; all 
who are, or who may be, requested to become the trus- 
tees of property, for the benefit of relations or friends, 
are earnestly solicited to learn **The Nature op 
Trusts," and "The Perils op Trusts and 
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Tbustees^" and they will find^ it is confidently be- 
lieved^ that^ on closing the volume now laid before them^ 
they have acquired unexpected information^ and that 
their attention has been drawn to a really important 
subject^ not in dry^ technical phraseology^ but in the 
earnest language of courtesy^ sincerity, and truth. 

The author has endeavoured so to fashion his ma- 
terials that a hasty or unpractised reader, dreading 
tedious explanations^ may at once turn over the 
leaves of this book to ''The Pekils of Trusts 
AND Trustees." Thence, if he need the author's 
assistance in the definition of terms, he may refer back 
to "The Nature of Trusts;" and if he will, as^ 
peradventure he may, pursue his journey through the 
attendant " Reflections," " Postscript," unre- 
ported "Cases," and "Conclusion," he will ac- 
knowledge that he has gained useful caution, and that 
his time might have been less agreeably and less profit- 
ably employed. 



THE PERILS OF TRUSTS 
AND TRUSTEES. 



INTRODUCTION. 

The attention of the Author of the following little treatise 
has been drawn for a considerable period^ during the interrals 
of professional engagements^ to the subject which he now 
desires to place prominently, but brieflj, before the public. 
His own practice, as a solicitor, and the experience of several 
professional friends, have painfully convinced him of the 
dangers to which all trust property, fitly so called, is exposed ; 
of the unknown and unconsidered responsibilities which all 
persons assume who undertake to perform the thankless and 
gratuitous duties of trustees ; and of the ruin in which those 
perils and liabilities have frequently involved whole families. 
Nor is the Author by any means singular in the conviction at 
which he has arrived. Many gentlemen, high in professional 
tank, and thoroughly conversant with the practice of the law 
of England, have in bygone days, as well as more recently, 
testified their concurrence in the sentiments which are now 

B 
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laid before the reader ; nor will any man, qualified bj know-* 
ledge and experience to form an opinion, yenture to gainsay 
their truth. 

The inexperienced reader may be startled by the assertion 
that " aU trust property, fitly so called, is exposed to danger.** 
According, however, to the present system of trusts, this must 
always be the cas^-^^yen w«re honour and honesty to become 
uniyersal ; and it will be no answer to this assertion to remind 
the reader that the traniactioas of eyery day in a large com* 
mercial community are founded in confidence, Becent ex- 
periences of commercial morality are not here referred to in 
support of the general assertion. On the contrary, the honour 
of commercial men is the basis of the prosperity and the well- 
founded boast of our country. So firm and yet so delicate is 
this honour, so thoroughly does it penrade and is it under* 
stood in all i&ercantile dealings and circles, that the trans- 
actions of trade and commerce are fenced about with intan- 
gible and invisible safeguards, which are more impregnable 
a)id inflexible than the most stringent laws. 

Not so with trusts. The security of trust property, and the 
consequent happiness and independence of families, depend 
mat^ially on the integrity, the intelligence, and the fortitude, 
generally of ^iffo, or perhaps three, individual trustees, frequently 
of one only. Under their or his control, oftentimes wholly un- 
restricted save by a jnst sense of duty, the property of the 
Cestni que iruOs, or persons beneficially interested^ is placed, 
and so remains throughout a long series of years, oftentimes 
extending oyer or e^^eeeding the duration of a life or lives ; 
and, as trustees ar^ mortal^ loid i^s liable to temptations, in- 
firmities, and casualties ^ these whom they represent, it is as 
impracticable to evade the possibilitpr of danger, without 
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exiraordiiiarj oatttion^ «s €o divine upon whom the trust nu^ 
at any moment doTolre. 

If, however, the reader should be tempted to refer to ai^ 
examples of commercial or professional fraud, and thereon to 
eentend that trustees are as trustworthy and honourable, taken 
as a class, as brokers, bankers, or solicitors, it does not for 
that reason follow (albeit most true) that, if practicable, trust 
property should not be made absolutely secure, and that 
persons and families should not be perfectly protected in their 
possessions and in their rights. 

Although the axiom be true that laws are made more for the 
protection of the innocent* than for the punishment of the 
guilty, it is equally true that the dread of chastisement, how- 
ever severe, does not deter the ill-disposed from the perpetra* 
tion of crime. Capital punishment did not prevent forgery, 
burglary, highway robbery, horse stealing, or even sheep 
stealing. Capital punishment does not prevent murder. The 
Act of 20th and 21st Vict, cap. 54, usually called ''The 
Fraudulent Trustees' Act," and which received the royal 
assent on the 1 7th August, 1857, is one of these legislative 
measures designed for the prevention of crime by the fear of 
punishment. By force of the provisions of this Act, every 
fraudulent trustee, banker, merchant, broker, attorney, or 
agent, is guilty of a misdemeanour, and is liable (on oonvio* 
tion) to penal servitude for three years, or to imprisonment lor 
two years, with or without hard labour. No legislative enaot- 
ment, having for its object the prevention of crime, can 
operate essentially upon the human mind otherwise than hf 
the influence of fear. Criminal laws must, of necessity, be 

* ^ Jora inventa metu iojusti fateare necesse est." — JBbraee. 

' b2 
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penal ; and it is obyious that, however public justice and 
social policy maj demand and require the punishment of 
offenders, the conviction of the culprit cannot (as a rule) 
produce restitution to the injured. Thus in very few (if any) 
of the cases in which Cestui que tnuU^ or persons beneficially 
interested in trust property, are plundered by trustees, is any 
result, beyond conviction and punishment, produced by pro- 
secution. 

Nor is trust property alone enshrouded with danger. 
Trustees are surrounded by shoals and quicksands, through 
which it is very difficult to steer. Besides the risks a trustee 
incurs from the fraud or mismanagement of his co- trustee- 
however honest and firm in purpose he may be to carry the 
subjects of his trust to their proper destination, he may be led 
by misconstruction of the powers vested in him, or perhaps by 
misdirection of his advisers, or even by the delusive represen- 
tations of Cestui que trusts to commit or omit to perform some 
act which may involve not only the trust estate and the 
persons entitled in endless expense and inconvenience, but 
himself and his co-trustee in a labyrinth of costs, trouble^ 
and vexation. 

We are reminded by a more trite and homely maxim that 
prevention is better than cure. If, therefore, means can be 
devised to protect trust property from loss by fraud, negli- 
gence, error, or mismanagement ; and individuals, from the 
solicitations of their relatives and friends, to incur responsi- 
bility by becoming trustees j if, in the conduct of trust 
affairs, expense can properly be saved or diminished; if 
absolute security can be provided for those who are bene- 
ficially interested in property placed in trust, most especially 
including those who are of themselves helpless, or who are yet 
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unborn ; and if these salutarj objects can be attained without 
anj interference with the just control of the parties, or with 
the proper duties of their solicitors, surely the project of a 
system embracing all these benefits and advantages deserves 
mature consideration. The public will judge of the expe- 
diency and utility of the purposes, and of the justice of the 
principles proposed and affirmed by the 'author. He desires 
to show the actual in-born existence of peril in all trust 
affairs, and the dangerous liabilities and responsibilities of 
trustees; and to prove the past occurrence of consequent 
loss, privation, and ruin. In the " cases" by which, in the 
following pages, he desires to establish his propositions, and to 
support them by facts, there is neither exaggeration nor 
embellishment. It has simply been his wish to narrate events 
of actual occurrence in intelligible language. 

With these views the author has proposed the establish- 
ment of a '' Public Corporate Trustee and Guarantee Trust 
Society," the particulars of which will be found in the latter 
part of this work. In the suggested formation of this society 
objects of utility are embodied, not coming within the more^ 
immediate scope of this treatise. 



OPENING EEMARK3. 



" Si quid novisti reetiua ivik, 
* GuididuB imperti : u uon, hia utere mecum.*' 

HORACS. 

It has not been the intention of the author to write an elabo- 
rate treatise on '^The Law of Trusts and Trustees.*' The 
professional reader is already supplied with text-books of high 
authority, and needs no instruction here on a somewhat in- 
tricate^ if not perplexed chapter of the law of Sngland ; and 
the g^ieral reader would not be interested by a dry and 
tedious dissertation, many parts of which he would, probably, 
be unable to understand. The object sought to be gained by 
the printing and issue of these sheets is not so much the 
notice of the learned as the attention and the interest of those 
whom trusts and trusteeship affect in their property and in 
their persons. The former, it is hoped, and not without some 
confidence, will approve of the principles and evidence herein 
declared and adduced ; and if the latter will read, reflect, and 
understand, time and labour will not have been bestowed in 
vain. The author designs, in plain and popular language (so 
far as the nature of his subject will permit), to inform the 
uninitiated — to explain to settlors and testators — to those 
who make settlements on marriage and sign wills — the nature 



OPENIKG BEMARKS. 7 

and the extent of the conMence which thej repose in the 
persons whom thej appoint as trustees, and of the power which 
thej unintentionally and unknowingly confer upon them ; and 
to warn those who undertake the performance of trusts^ or 
allow themselves to he nominated as trustees, of their conse- 
quent inevitable responsibilities and liabilities. 



THE NATURE OF TRUSTS, 



The legal phrase " in trusf* imports the condition in which 
property or possessions, real or personal, is or are placed when 
conveyed or devised, assigned, transferred or heqneathed hj 
the owner or possessor, by deed or will, to one or more other 
person or persons, for certain specified and defined objects and 
purposes ; and a " trtut^* signifies the object of that confidence 
which a settlor or a testator reposes in such other person or 
persons. A " trustee^* is the person, or one of the persons, in 
whom property is so vested ; and " Cestui que trusts ** are 
those for whose present or future benefit real or personal estate 
is clothed with a fiduciary character by deed or will. A 
lawyer may deem these definitions restricted, but they are 
sufficient, as well as requisite, to a right understanding of the 
sequel. 

Trusts of any magnitude or importance are seldom vested in 
one person. It is usual in practice to nominate two or more 
trustees, as well to provide against the inconvenience of 
casualty by absence, death, &c., as to gain the security of 
numbers. 

" Trusts are either 'passive^ or ' active.'^ Strictly speakings 
' passive^ trusts, though usually so considered, are rare ; for, 
although they may be for a time * passive,* in fact^ circum- 
stances may arise to rouse them into aditUy, Trustees Uy 
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uses* (for example), of real estate, appointed by settlement or 
will, may remain incieHve or dormant always, or for a long 
tseries of years ; but they may be called upon to act in the 
exercise of powers of leasing, sale, or exchange of the settled 
or devised estate. Trustees of terms of years,f created by 
settlement or otherwise, for securing pin money (being an 
annuity for the separate use of a married lady during her 
husband's life), jointure (being an annuity for her life after the 
decea^^ of her husband), or portions (being a provision for the 
younger children of the marriage), may likewise remain inao- 
tive or dormant always ; but they may be required to act in 
enforcing the payment of pin money or jointure by the exer- 
cise of their powers of distress and entry, or in raising portions 
by force of their powers of mortgage and sale. It is quite 
true that the exercise of these powers is of very rare occur* 
rence ; pin money or jointure does not often &11 into arrear; 
and it not unfrequently happens that portions remain charges 
on the family estates for generations/ 

^' An implied trust is one declared by a party, not directly, 
but only by implication ; as where a testator devises an estate 
to A. and his heirs, not doubting that he will thereout pay an 
annuity of £20 to B. for his life, in which case A. is a trustee 
for B. to the extent of the annuity, 

" Trtuts hy operation of law are such as are not declared by 
a party at all, either directly or indirectly, but result from the 
effect of a rule of equity j as where an estate is devised to A. 
and his heirs, upon trust to sell and pay the testator's debts, in 
which case the surplus of the beneficial interest results to the 
testator^s heir. 

'^ Conetriictive trusts (which form one branch of trusts by 
operation of law, whereof resulting trusts constitute the other)^ 

• V. p. 10. t V. p. 12. 
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ftre such trusts as the oout elioits by a ooaslraotieft put upon 
certain acts of parties ; as where a tenant for Ule of leaseholds 
renews the lease on his own aooonnt^ in whioh case the law ghres 
(he benefit of the renewed lease to those who were interested in 
the old lease.*** 

'' Trostees to uses ** are the persons to whom and to whose 
lirirs the perpetaitj or inheritance (in legal phraseology ealled 
the feoHiimple) of lands and real estate is densed by will, or 
conyeyed by settlement, " to '* (or for) "the im^ and benefit of 
the owner, probably, in the case of a settlement, or of Ins 
eldest son in the case of a will, daring his life. By force of 
Ik statute of 27 Hen< VIIL, nsnally referred to as the statute 
made for transferring primary uses into possesion, this "u$e** 
is immediately executed in possession ; and thereupon the be* 
neficial interest, the right of actual use, oooupation, and en- 
joyment, and of the receipt of the rents and profits, vests in 
and belongs to the person or persons for whose usufructuary 
advantage the "tise ** is primarily limited or created. The 
object of the nomination of '^Trustees to uses*' is the pre- 
serration of the descent of the estate and inheritance on those 
persons, after the decease of the settlor himself, who are do* 
ttgnated by him, or on the persons in suecessioa who are the 
objects of the beneficence or bounty of the testator or donor, 
after the death of the first person entitled to hold for life, in 
arder thai the real estate, settled or derised, mmy, as far as thv 
mles of law will permit, descend in the coarse prescribed* 
The nomination and interrention of ^Trueteos to usee** 
preserve the estate from the consequsnces of forleituit^ by 
the tenant for life, and support the contingent "nsm'^ and 

* Lewia " On the Law of Tmsto and Trusteos," noU to p. 43. 
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remamders subsequently limited and appoiated to take effect 
after his death. 

In order to simplify this explanation, and that the mipro* 
fessional reader may understand the meaning of the author, 
take the following case. A gentleman is possessed of a large 
freehold estate. Most persons know what that is. He is 
about to marry. He desires that his estate should remain in 
his family, and descend from father to son, generation after 
generation. This he cannot insure, although it is in ^feet 
done ev^ day. He settles, that is, he conveys his estate to 
trustees and their heirs '' to tA« iMe" of himself for his life, 
and, after his decease, ^^U> the tue'^ of his first (herei tbe 
statute 27 Hea. YIII. abore referred to will operate) and 
other sons successively in tail (it may be in tail male, in- 
cluding msld descendants only, or in tail general, which, in 
4e&ult of male heirs, leta in and inoKibdes females, who 
•kways, imless otherwise very specii^Iy directed, inherit 
equally). Daring the existence of the tenant for life, beii^ 
the settlor or person first entitled to hold the estate, haying 
an eldest or only son who has attained the ag« of twenty-one 
yean^ the father and son may jointly bar or pat an end to 
tbe entul, acquire the fee-nn^le and inheritance, and re- 
settle or otherwise dispose of the ertate^ as they may jointly 
desire and decide. In the families of our nobility aod 
(ipokftt landed g«Qitzy, a re^seitlementt of the &mily estates 
is (aliBOsi^ without exception) made at some period or other. 
"Hence tbw presorvatiott and descent vpon their present 
possessors throughout a long line of ancestors. Instaooev to 
the coDtrary are ^Lttemekj rara But, notwithstandingr the 
seeming nakedness and inutility of ^'Tmstees to uses,** the 
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TsJuable powers of leasing, sale, and exchange of the settled 
estate, to be exercised on the request of their Cestui que use, 
or the person for the time being entitled to the receipt of the 
rents and profits, are generally vested in them. The profes- 
sional reader will understand the author's reason for not 
leading the unlearned into the mazes of contingent re- 
mainders and executory devises. 

" Terms of years," perhaps, also require some definition. 
The meaning of a ''lease'* is generally understood. The 
owner of a house of> of a farm grants to a tenant or lessee, the 
right to hold it for a stated term or number of years, paying 
the annual rent agreed upon. In this case he parts with the 
possession. By a settlement the settlor may limit the estate 
to trustees for terms of 99, 500, or 1,000 years, for securing 
the payment of pin money, jointure, and portions. Here, 
possession does not go with the limitation. The terms of year» 
so vested in the trustees remain nominal and dormant, unless 
exigencies arise which require them to exercise and put in 
force their powers of distress and entry to secure and effect the 
two former purposes, and of mortgage and sale for the latter 
objects. In the meantime, the person beneficially entitled 
remains in the peaceable possession and- enjoyment of the 
settled estate. The same remarks apply to terms of yeara 
created by will. 

A term of years is, therefore, an estate or interest carved 
out of the fee-simple and inheritance, and is usually, in wills 
and settlements, little more than a phantom. It resembles a 
penal law which, to the innocent and virtuous, is unfelt and 
unknown ; but to the culprit is a terror and a scourge. So> 
long as the beneficial owner of the lands performs the dutjr. 
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and provides the moneys for the security of whicli the term is 
created^ it sleeps invisibly and in peace ; but if that duty be 
neglected^ if those moneys be not paid when they become due, 
it assumes a form and substance of great power and force. 

Trusts of personal estate can very seldom be properly 
termed '^passive.'' They are, almost universally, " aeiiveJ'* 
As an ordinary instance, the mere execution by trustees of 
a power of attorney to authorise the banker of a person, bene- 
ficially entitled for life, to receive the dividends of settled or 
bequeathed stock in the public funds, is an *^ action;'*' and 
such trustees are always ultimately called upon to act in the 
division and distribution of the capital, amongst or between 
the Cet^ui que trusts, or persons entitled in reversion after the 
expiration (by death) of the life interest. 

Trusts for sale for the satisfaction of incumbrances, for the 
benefit of creditors, or for other immediate .purposes, are, in 
their nature and inception, ** active,'" 

It has been observed, in the Introduction, that ^^aU trust- 
property, fitly so called, is exposed to danger," On examina* 
tion, it will be found that this assertion is of very general, if 
not of universal, application. It embraces all active trusts 
without any exception, and every case in whichf by possibility , 
money, debentures, stock, or any other property, can come into 
the hands, within the pbwer, or under the control of trustees. 

The subject matter of trusts may, as to real estate, consist of 
freehold lands of inheritance, of estates of copyhold or customary 
tenure, and of estates held for lives, renewable on the lapse of 
every life, on payment of a fine or premium ; which last men- 
tioned property is in its nature, freehold. Copyhold estates 
may be of inheritance, or for lives, renewable according to the 
custom of the manor of which they are held. Customary 
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estates partake of the nature of freehold and copjhold 
tenure. 

The subject matter of tntsts may, as to personal estate, 
oonsist of stock in the pnblic fdnds, leaseholds for years, and 
money secured on mortgage, or otherwise charged on land, 
&c. j and, in case of tmsts created by will, they frequently 
embrace shares and debentures of public companies, and chat* 
tels, moveables, and personalty of Tarious other descriptions. 
Marriage settlements sometimes include personal property of 
the nature lastly referred to ; and in such cases the trusts are 
occanonally sensitively *' active.** 

When copyholds or leaseholds for lives are made the subject 
of enduring trusts by settlement or will, it is usual to make 
provision for the fines payable, from time to time, on renewals. 
These trusts are therefore " adive** the trustees being em- 
powered to raise the moneys required by perception and retttd*^ 
tion of the rents, or by charging the settled property. 

There is another species of leaseh(dd property, held for 
years, and renewable periodically on payment of a fine or 
premium, to which some of the preceding remarks apply. In 
some respects renewable leases, for lives and years, are falling 
into desuetude. 
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Tbb perils which euTiroa all trust property are various in 
their nature and character. They may arise from improTi- 
deuce in the selection of trustees, dishonesty, fraud, negligencOy. 
mUmanagement^ ignorance, over-confidence, weak compliance, 
iff even misapprehension. Perils which may proceed from the 
firat cause d^end upon the character and responsihility of 
the persons chosen, the absence of independent property, their 
dependence upon and liability to the vicissiti^des of trad^ 
indolence, insolyency, residence at a distance or abroad so a« 
to prevent their performance of the duties imposed upon them 
with vigilance and promptness* Those arising from dishonesty 
are equally varied in their nature as frauds in all other trans* 
aotions of life, and are so patent as to need no enumeration,* 
Those from negligence may occur in a variety of ways, as 
undue reliance of one trustee upon the integrity, diligence 
and intelligence of his co-trustee, by tacitly allowing a tenant 

* WliUBt these sheets were in preparation for the press, the profes- 
don was startled by an annonncement of the bankruptcy of " John 
Edward Buller, who had, until reoently, carried on biunnets as a 
solicitor and scrivener at 56> Lincoln's-inn-fields. His liabilities, it 
was stated, exceeded £100,000, £50,000 of which constated of hreachcB 
of trvtt, having broken into ond diletpidated trvM after trust T 
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for life to commit waste, bj the neglect of or omissioD to do 
all those acts which maj be essential to the preservation and 
protection of the property, the subject of the trust. Mis- 
management, ignorance, oyer-confidence, weak compliance, and 
misapprehension, are all. treated of and sufficiently explained 
and illustrated in exposing the dangers surrounding trustees, 
which, in their consequences, maj equally affect the trust 
property. 

The dangers to which a trustee is exposed may proceed from 
the fraud of a co-trustee ; from his own negligence, over-con' 
fidence, or weak compliance ; from the dishonesty or mis* 
management of an agent ; from misrepresentation ; or from 
injudicious or erroneous advice. 

Any dealing with the trust estate or property, not strictly 
warranted by the terms used in the creation of the trust, or by 
the fair tenor and construction of their import, is a breach of 
the trust, and renders the trustees amenable to the legal con* 
sequences. J£ trustees of real estate, having a power of sale, 
with direction to invest the produce in the purchase of pro- 
perty of the like description, to be settled to the same uses and 
upon the same trusts, exercise that power, they are bound to 
make the best of the trust property so proposed to be sold, and 
to take care that the property in which they re-invest the 
produce is, as nearly as possible, of equal value, both in its 
corpus and in its annual rental, with the estate in lieu of 
which it is to be settled. And the same care must be taken 
in the exercise of a power of exchange. The substituted 
estate, in either case, must be at least as eligible in every 
respect as that which has been disposed of. For if, in the 
exercise of either power, the trustees listen to and are 

« V. pp. 83, Zi, imfrd,. 
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inflaenced hj the fanciful notions or predilections of the tenant 
for life, and thereby, in the result of their dealing, they de« 
teriorate or reduce the value of the whole settled estate, they 
may thereafter be held to be responsible for the loss. 

If trustees of personal estate, having power to vary, alter, and 
transpose the securities in or upon which it is invested at the 
time of the settlement, or of a bequest in trust, coming into 
operation and effect by the death of the testator, exercise that 
power, they also must take care that the stocks, funds, or 
securities, in or upon which they re-invest the produce, are of 
as stable a character, and are as permanently valuable in their 
nature, as the securities of which they have disposed. Forif, 
in the exercise of this ordinary power, the trustees listen to 
and are influenced by the plausible and apparently reasonable 
wishes of a Cestui que trust, with the view of increasing 
income, or for any other supposed advantage, and loss ensue, 
they also may be held to be responsible for that loss. 

If a trustee, having accepted an *' custM"* trust, leave the 
entire management of the trust estate and affairs in the hands 
of his co-trustee, in reliance upon his int^riiy and judgment, 
and if, in that confidence, he concur in all required acts ; 
should the trust estate suffer loss by the fraud, dishonesty, 
mismanagement, n^ligence, delay, ignorance, or even mis- 
apprehension of his colleague, the so-confiding and concurring 
trustee may also be held to be responsible for the loss. 

A trustee, appointed by settlement, who executes the 
instrument, by subscribing his name, &c., accepts the trust, 
and undertakes to perform it. A trustee and executor, 
appointed by will, who proves the wiU, accepts the trust and 
the duty, and engages to perform both. A trustee, appointed 
by will, and not also nominated as an executor, who know- 
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in^y aUdws hb name to be used in ibat cliaraoier in aaj 
txmsftotion or ftrrangement xektiag to the tnist a&iis and 
eotoito of tbo testnkDV, also aooepts the tnwt^ and i» bound to 
perfonn it, Tnutoes who aooqpt a tniiat» and proaaed to act 
in its exectttias, magr bo beld liable to tbe eiqaense Lnoident to 
an apyoinfiMflttt of new/ tiueteM^ if ikej an ba a que ntly rcfiua 
to aot^ to the inoonvcnienoe or detriment of tbeir Gettui gue 
trmt, aad iritbout snfieienl caoaa or leaion* 

Theie is aaeAep bazard to iriiidx bo& tmat property and 
tnuitees aie liable, soaaody finding ite pUwa under any ene of 
tkte preoBding beads or titles. Tbe antbor alludes to temper 
aiid dispositioB, both of co^truatees and C4§im fu$ irtuts. Ha 
bae Mbseqnently adyieed that, before aoe^tanca of tiie office', 
bnoivledge on tbis delicate topic should (if poMible) be. 
aafUiKedk In some instances tbie knowledge, so fiur aa 
relatea to a oo«tnistee or an adult Cetfyd qui tttut, may be 
accessible. In the case of a maciiage settlement^ be nho is 
^pointed a trustee is^ usually moderately well acquainted 
etthtr with the husband or widi ihe "wih, but seldom wMt 
htAt and not frequently with his co-tmistee. In the case of 
a wiily he who is nominated as a trustee and executor, or in 
dytiier of tibose a^aoities, tbe latter oftentimes inrolTing tmsta 
by implieation, may or may not be &miliar with die wife and 
diiUien, or other objects <^ tbe bounty of the testator. But 
it must not be foi^tten that, in both cases, he may, and most 
probably will be, required to act for those who have yet to 
come into life, or who may now be in a state of pupilage^ 
Widi the utmost care and caution he may do bis best to- 
prBserre, and, if opportunity ofiiBr, to improve tbe property 
entrusted to his charge, and to dispose of, collect, and realifle 
the estate and assets of his testator ; but his efforts may be 
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tiiwarted and paralysed by ike peryerseiiess, obsiitiac^y or 

wrongbeadedikess of a co^matee or co-executor, tmd, ia spite 

of all kk anxiety, loss may ensue, whiek he may find itAYmj 

difficult to prove was exclusiyely produced by tke fault or 

defaok of another. Ceskii que trustSy moreoTei^ iv2ii» beoime 

entitled on the expiration ef a life or lives, or otherwise, ha;iRe 

been known^ captiously and queruloudy, to overkanl ike 

accounts, dealings, and transactions of trustees, executors, and 

admiaifitrators, by tedious, hao?assing, aud costly proceedings ia 

the Court of C^ncery, in the progress of which every item of 

leeeipt or paymoit is opposed, required to be voucked, or 

-sought to be surckaj^ed, every act is made a subject of ownl^ 

and questions of endless intricacy are raised and canvaasedb 

A case of this kind occupied the attention of the Goi»t of 

Chancery, year after year, in the earlier part of the preseat 

century. The defendant was a merchant of eminence aad 

opulence; the plaintiff was his cross-grained niece, tine 

daughter of a deceased brother ; and, although the accouati 

had actually been kept in the defendant's counting-house, 

with true mercantile accuracy^ this was the result. l%e 

conduct and management of the defendant had been ia ev^vy 

reepeet stricl^y correct and honourable ; but» notwi&standiag^ 

he unavoidably incurred enormous expense. 

This species of kaeard is by no means over-estimated* A 

reckless, spendthrift son, having mortgaged piecemeal, time 

after time, and finally sold his reversionary interest^ hands 

over the trustees to the tender mercies of speculators^ nioney«- 

lenders, and usurers. The husband of a daughter may, as ia 

the instance just r^erred to, torture trustees by litigatioa. 

And cases might be produced in which trustees have left ikm» 

miseries and vexations to their descendants and representatives* 

o2 
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All the erils which hare been glanced at, and many othen, 
have aotuallj occurred. The records of oar courts of law and 
equity contain numerous instances of loss to trust estates, and 
of the serious and calamitous responsibility of innocent and 
well-intentioned trustees. The archires of many eminent 
solicitors could disclose cases in which families have been 
ruined by fraudulent trustees, and in which trustees have 
been seriously injured, as well by dishonest agents as by 
the means hinted at above. Deeds and other instruments 
have been executed in utter ignorance of their real con- 
tents and purport : — A wife hcu been despoiled of her whole 
fortune, and, with her children, reduced to penury and 
want, by the conspiracy of her husband with a surviving 
trustee, no successor to his deceased colleague having been ap- 
pointed, and, by a like conspiracy, with both the trustees ; the 
whole trust estate has been abstracted and dissipated by the 
fraud of one surviving trustee, or by means of misrepresenta- 
tion ; a co-trustee has been rendered liable*to make up a loss 
in trust property, in consequence of his over confidence in the 
integrity or in the judgment and regularity of his colleague ; 
and trustees have be^n subjected to ruinous losses by weak 
compliance with the urgent wishes of their Cestui que trusts. 
Ignorance is no defence, and a trustee, culpably in the eye 
of the law, though unintentionally and innocently negli- 
gent, is amenable to the legal consequences. In the one 
instance of fraud by conspiracy, the poor wife and children 
were remediless, beyond the liability of an insolvent trustee, 
though the disaster might have been prevented by the timely 
nomination of a just man in the place of the deceased 
trustee ; in the other, this means of precaution did not exist. 
Over-confidence and weak compliance are not justified by good 
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intentions, and jet a trustee who uprightly^ strictly, and 
stemlj perfonns his duty, according to the letter of his trusti 
is frequently an object of dislike and suspicion. 

All these points should be well weighed before private 
indiyiduals, be they relatives or friends, are solicited to un- 
dertake the office of trustee ; few are so impervious as to 
answer the request with a refusal, which, when hazarded, is 
too often ascribed to a want of confidence in some or one of 
the persons interested, or to ill nature, not unfrequently breed- 
ing estrangement and dislike. Those applied to, however, 
should, at all risk, hesitate to accept the proffered honour, 
until they are fortified with a full knowledge, — not only of 
the character and temper (if possible) of the proposed co** 
trustee or co-trustees and of the Cestui que trusts to be imme- 
diately benefited, but of the duties and responsibilities attached 
to the office; and ifanother and more eligible and independent 
source for supply of that office should be opened to those who 
may seek for trustees— where security and protection would be 
afforded — such as is devised by the author's proposal set 
forth in a subsequent part of this work, they would act wisely 
for themselves, as well as for the Cestui que trusts, to decline it. 

It was but the other day that a cause of *'£an\ford v. 
Barhoorth'* was heard before yice-GhanceUor Stuart, in which 
the defendants, the trustees and executors of a testator, were 
sought to be rendered liable to make good a sum of upwards 
of J&30,000, which had been lost by the failure of the Kingston- 
upon-Hull bank. Happily for the defendants, in consequence 
of the terms of the will, the Vice-Chancellor held that ihey 
were not liable for the loss ; but the estate of the testator was 
damnified to that ve^*y large amount. 

Let the reader take up any book containing precedents in 
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oMvrejanciiig, rsferring especiallj to Seiikmente lad WiUk 
Fmmed with skiU aikd aocorBcjry the resiilt of long stadj ami 
experience^ many of ikem approach perfectioiL in Aib erudite 
hnuich of the law, and yet ihe legal critic will discover i& all 
of them the gemiB of thooe perils and dai^;en which Hb^ au- 
thor has attempted, howeT«r imperfectly, to describe and te 
prove. The most esqperieneed and ingenious conv^eyaneer, of ' 
the present or the preceding age, would fail in the pnparatiom 
of an instrument, containing trusts, which would effectually 
protect the trust estate or property from the poesilde occur- 
renoe of these perils and dangers. Trustees, on the otiier 
hand, may, if ikey 90 pUcae, protect themselres. But, with 
that intent, they must always act for themselves, and never 
do, or concur in, or permit an act whidi they do not por&otly 
nnderstand and know to be right. Looking neither to the 
one side nor to the other, they must first strictly and accu- 
rately comprehend their duty and their powers, their liabiU- 
ties and their responsibilities, and they must then resolve to 
perform the ioirmer, and to avoid the latter. Gtenerally spes^- 
ing, however, trustees are eith^ reluctant or incompetent to 
take the proper means to pursue either of these coursesL 
Hitherto unacquainted with business of this chamoter, a trus- 
tee who so resolved would instantly be considered to be a 
troublesome pers<m. He could not regulate his conduct in 
accordance with such a resolution without resort to hus own 
confidential legal adviser, a measure which would possibly 
give offence, cause expoise to himself and to the trust estate, 
and very probably result in a misunderstanding (to use no 
harsher phrase) with his Gestui que trusts and their solicitor. 

That trustees, therefore, are placed in a state of jeopardy 
will scarcely be denied. They must either act as the advisers 
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of iheir Cestui que trmU direct, reljt&g upon Hksix wkdom, 
aocfiunacj, and integciiy, or they must take upon thieaxmLw9i 
endless labour and trouble^ and possiblj incur consid«»ble 
expense. They must either allow others to act for them, whidh 
may be attended with danger, or they must act for thentselTes; 
From this dilonma of difficulties there is no escape. 

Instruments by which trusts are orated contidn^ almost 
invariably^ powers for the appointment of new trustees in the 
eTent of death, refraal, neglect, or incapacity to act* These 
powers, however, are by no means so universally exercised, 
when their exercise becomes exigent ; and consequently the 
trust frequently surrires to one person, or descends upon the 
infant heir or the personal representative -of the last trustee. 

In the very usual case of trust property consisting of stock 
in the public funds, on the death of one trustee, or of all the 
trustees but one, and when no successor or successors is or are 
appointed, the last trustee becomes the survivor in a joint 
account in the books of the Bank of England ; and the late 
trustee or trustees being (as it is sometimes termed) mctde dead 
in those books, by the usual evidence, the survivor instantly 
acquires the uncontrolled dominion over the capital as well as 
the dividends, and may, if he so please, receive the latter, and 
sell the farmer, applying the whole proceeds to his own use.t 
The only means by which this fraud can b& prevented is by 
placing 9k dietrinffoe on the stock in the bank books. But 
this measure is ungracious in its nature, perhaps not very 
generally known, and therefore not commonly resorted to. 

• V. pp. 26 and 27, infrd. 

t During the debate on the ''Title of Landed Estates' Bill" in the 
House of Commons on Monday, the 14th March, 1859, Mr. Malins, Q.C., 
M.P. for "Wallingford, made the following remark — " How often does it 
happen bhat a surviving trustee applies the money in the funds to his 
own benefit, and the real owner is rendered a ruined man !" 
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This preserratiTe step of placing a di$tringaa on settled or 
beqaeathed stock in the books of the Bank of England oonld 
scarcely fail to be offensive to the trustee or trustees. It is an 
avowal of distrust, and would, in very many cases, lead to a 
relinquishment of the trust, if it did not produce estrangement, 
fretful dispute, and litigation. The request that a friend or a 
relation will accept the office of trustee implies confidence in 
his integrity and honour. It is frequently received as a kind 
compliment, and the duties which it imposes are undertaken 
with the sincere intention of rendering kindly service. What 
then would be the feeling of suchaman, if he should discover that 
a suspicion of his honesty had been furtively recorded against 
his name f Little as officials usually care about the individuals 
whose names occur in the daily transaction of their business, 
it is hardly possible that a gentleman in the Bank of England 
should receive and register this imperative writ without 
momentarily regarding it as a tacit accusation. And yet 
there is no operation in which lawyers are called upon to act 
that has not for its object security, protection, or justice ! 

"A single trustee, whether originally appointed such, or 
become so by survivorship, has the absolute and unlimited con- 
trol over the property ; and should he become involved in 
difficulties, he is under a strong temptation to sustain his credit 
by resorting to a fund, of which he can with certainty posses^ 
himself, and without the fear of immediate detection. The 
fallacious hope of replacing the money before the day of pay- 
ment arrives has lulled the consciences of many, not the worst 
of mankind, when suffering under the pressure of poverty."* 

The appointment of new trustees, in the case of death, 
refusal, neglect, or incapacity to act, and most especially in 

* Lewin *' On the Law of Trusts and TnistoeB," p. S2. 
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the first of these events, ought consequently to be imperative ; 
and yet this operation is frequently attended with very con- 
siderable expense. Freehold estates must be conveyed^ copy- 
hold estates must be surrendered, mortgages and leasehold 
property must be assigned, and stock in the public funds must 
be transferred to the new and surviving or continuing trustees, 
to the uses and upon the trusts of the settlement or will by 
which they were created. And it sometimes happens that 
these arrangements require frequent repetition. The legal 
and other charges incident to the appointment of new trustees, 
and the attendant vesting of the trust property in them and 
their colleagues is^ therefore, an incumbrance on the estate. 

"On the death of one of the original trustees, no time 
should be lost in restoring the fund to its proper security by 
the substitution of a new trustee — a precaution, it is feared, 
but too frequently neglected from motives of delicacy ; the 
surviving trustee is sensitive, and conceives his honesty is 
called in question ; and the Cestui que tnuts, often too igno- 
rant of the world to see the necessity of taking precautions 
against fraud, are apt to suspect their legal adviser of a wish 
to create business at the expense of the estate.*'* 

It has not unfrequently happened that very great inconve* 
nience has been caused by the absence of trustees in remote 
quarters of the globe. Facility of access to those persons in 
whom trust property is vested is an object of the utmost im- 
portance* The author recollects that on one occasion it was 
his duty to request a lady of fortune to appoint a new trustee 
in the place of one who had departed this life ; and as the 
trusts were " active,'^ he pointed out the importance of this 

♦ " Lewin " On the Law of Trusts and Trustcee," p. 83. 
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£Mali<7. The gentleman who wis nominated xesided m the 
Lie of Skje ! At that period he might, almost as oomr^ 
nientlj, have dwelt it the antipodes. But so it was. ^e 
pertinacity of the lady was the cause of endless inconte- 
nience, and enormous expense. 

Mr. IHeadlam, Q.C., M.P., in the prefiKse to his second 
edition of ''The Trostee Act, 1850," published ''with cases" 
in 1852, repeats his opinion, expressed in the former, "that 
"the wisest course in framing wills and settlements will foe to 
" omit the usual powers for the appointment of new trustees, 
" and to relj upon the proTisions of this Act.** 

The provisions of "The Trustee Act, 1850'* (13 and 14 
Vict. cap. 60), and of " The Trustee Act Extension Act, 1852 ** 
(15 and 16 Vict. cap. 55), so far as they relate to the appoint- 
ment of new trustees, empower " the Oourt of Chancery to 
" make an order appointing a new trustee or trustees either 
*' in substitution for, or in addition to, any existing trustee 
" or trustees,*' " whenever it shall be found inexpedient, dif- 
" £cult, or impracticable so to do without the assistance of the 
^' Oourt of Chancery/' and also when any trustee " has been 
*^ or shall be convicted of felony." And the Court is also 
enabled to order that all real and personal estate subject to the 
trust shall vest in the persons who, upon the appointment, 
ehall be the trustees. The cases to which the Acts would 
seem to apply, are where a trustee, or the personal representa- 
tive of a trustee, is a lunatic or a person of unsound mind, 
or where the trust estate has descended upon an infant heir, 
or where a trustee shall be out of the jurisdiction of th& 
Oourt, or where it is unknown which of several trustees was 
the survivor, or where it is uncertain whether the last trustee 
be living or dead, or where a trustee dies intestate as to trust 
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land vrithout a known heir, or where ^ trustee shall neglect or 
refuse to convey, assign, or transfer the trust estate or property 
when requisite, or where a trustee has heen convicted of 
felony, or where the will or settlement creating the trust con- 
tains no power for the appointment of new trustees. 

Most important and valuable as these powers and provisions 
undoubtedly are, and essentially as they facilitate the trans- 
actioii of trust affairs, it must be obvious that eveiy appoint- 
ment of new trustees by the Court of Chancery, by virtue of 
these Acts, ev^i under the most lavourable circumstaoices, 
must be attended with considerable expense. 

How far the opinion of Mr. Headlam, above referred to, 
may have been adopted by the profession, or to what extent, 
if any, it has been acted upon in practice, the author is un- 
able to stat«. Nor does he presume to canvass either its 
wisdom or its expediency. The system which he proposes 
would, if adopted, render all appointments of new trustees 
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PxBMMa who are interested in trust property^ either at present 
or in prospect, seldom possess any correct knowledge either of 
their rights, of their interests, or of their powers. In the case 
of a marriage settlement, especially, it is quite impossible that 
a young lady should understand the contents of the ponderous 
mass of parchment, to which, probably for the last time, saye 
one, she subscribes her father's name ; and she must be abso* 
lutely ignorant that, by that signature, she has placed all her 
worldly possessions in the power of trustees, who may or may 
not prove to be upright and honourable men. From that 
moment, all the interests of herself and of her expectant £unily 
in her fortune and property are wholly removed from her own 
control ; and though she look around, in confidence and hope, 
on her affianced husband, as her future protector, she knows 
not that he, at the same instant, has deprived himself of much 
of his own power. 

Nor is this statement overdrawn. It has been abundantly 
shown that settled personal estate, consisting of stock in the 
public funds, is entirely under the dominion of the trustees ; 
and when real estate, chattels real, or mortgages are settled, 
events frequently occur by which moneys raised by sale or paid 
off may come into the hands of the trustees, and may be 
diverted from their proper channel. 

So long as the present system of trusts shall endure, the 
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interests and the property of married women and children 
cannot be effectually protected. Settled property in which 
husbands are immediately interested, however exposed to 
similar dangers, scarcely excites the same powerful sympathy. 
A prudent man, having executed a settlement on his marriage, 
or becoming entitled to trust property under a will, ought to 
take care (and can do so if he please) that the trustees fulfil 
their duty, and that the proper number is always preserved. 
But women and children can do neither the one nor the 
other. Women are prevented by ignorance of business, 
children by incapacity. 

The love of home glows in the breast of every Englishman 
who deserves the name. The nurture and education of a 
family, the hopes and fears inseparable from the contempla- 
tion of their future prospects, excite feelings of deep solicitude, 
cheered by confidence but not unalloyed with apprehension, in 
the hearts of parents ; and, whilst their most important duty 
is the spiritual instruction of their ofispring, temporal provi* 
sion lies at the root, and demands earlier care. Wherefore 
those voluminous and costly arrangements which incite the 
ingenuity of the learned, the care of the cautious, and the 
surprise of the ignorant, except for the security and preserva- 
tion of property, and for the protection and prosperity of 
children yet unborn? Why do men '^Ohuse executors and 
talk of wills,*** save for the future happiness and comfort of 
those whom they love, when they themselves shall be no more ? 
The wife of his bosom and the children of his hope are the main 
objects of the anxieties of every good man. And hence the careful 
preparation of those most important and valuable instruments 
of which the author has endeavoured to treat in these pages* 

* Shakespeare, Richard II. 
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The proteotion of married women^ their children, and their 
property, is still very imperfeetl j provided for by the lawfr of 
England. This subject has long engaged the attentlott of 
many legislators of emiaenoe and exoelloioe in both Houses of 
Parliament^* and of the Law Amendment Society. Bearing 
upon this matter, the aathor desires to quote the Mlowing 
remarks, ¥rritt€n by an unknown hand : " Power is with Ab 
man ; laws are made by men — administered by men— and 
(with our present happy exception of female sway) exeonted by 
men. Women are powerless, save in missions of mercjv in 
the adornment of private life, in the charge and education of 
a ftmily, in genial influence on society, and in those endless 
benefits which they ctmkir on their own sex by example, and 
on vam^a ruder nature by that display of their peculiar talsntv 
of which we have so many bright examples.*'-)^ 

Leaving, howeyer, the amendmetU of the kwvto those who 
are better qualified fbrldie performance of so high a duty, die 
author conceives that he is labouring, though humbly, in thcsame 
divection by proposing and arguing in &vour of the adoption of 
a system for the better and more secure and efiectual offmMii* 
tircUion of the ms^n^ laws. It is not enough that those who 
are' eninuted with the care and management of the property of 
women and children, should know that a fraudulent dereliction 
of duty wiU be punished with penal servitude or imprisonnent 
with hard labour. It is not enough that the large majority of 
trustees are men of unimpeachable honour and rigid integrity. 
It is not enough that Englishmen merit the character wfaioh 
the author proudly ascribes to them* The perib and dangeta 
which he has pointed out, have existed and do exist in all thmr 

* Particularly Lord Brougham and Sir Erskine Perry, M.P. 
t A Review of the Divorce Bill of 1856. Inscribed to Lord Lynd- 
hnist. 
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various ramifications. Would not the oivner of settled property, 
and would not the wife, whose all is at stake, sleep more peace- 
fully if they knew that their property was absolutely secure ? 
Let, then, the means of security now proposed, be accepted and 
adopted — 

" Hoc opus, hoc studium, parvi properemus et ampli, 
Si patriae yolumus, si nobis Tivere cari." — Horace. 

It is a pleasing duty that the author owes to the profession 
of which he is a member, to bear testimony to the value and 
importance of those eminent and delicate services which solici- 
tors are daily called upon to perform in the management of 
trust property, and in the administiation of tiust afi&ink. 
That these serrices are. (almoat alwa^) performed with the 
nicest honour and the strictest integrity, and that^ the adviee 
given on these occasions is honest and difiinterested, he rejoices 
to acknowledge. No readers are so competent to judge of the 
sentiments expressed in these pages,and of the subjoined ''oAssa** 
by which they are sought to be supported,, as the author's 
professional brethren j and few of them will deny that solici- 
tors, with the utmojBt vigilance, are sometimes helpless to pre* 
vent firaud. It is not because trusts 9x^ generally, executed in. 
careful obedience to the wishes and directions of testators and 
settlors^ that universal security should not be provided, nor 
because fraud, ignorance, negligence, and mismanagement are, 
exo£^ional, that provision should not be made sigainst those 
and all other exceptions. And it i» equally important that 
trusts should be placed on sudx a basis as wiU facilitate and 
insure their performance with accuracy and regularity, reduce 
ing the expenses incident to them, but leaving the just coatrol 
•ver the trust property in the hands, of the parties interested, 
and preserving the proper duties of solicitors &om interference* 
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Since the preceding pages were prepared for the press, an Act 
of Parliament *' to further amend the Law of Property, and to 
relieve Trustees/' has received the royal assent (13 th August, 
1859). This Act contains the three following clauses : — 

"Anj Trustee, Executor, or Administrator shall be at 
*' liberty, without the institution of a suit, to apply by Peti- 
" tion to any Judge of the High Court of Chancery, or by 
'^ Summons upon a written Statement to any Judge at Cham- 
" bers, for the opinion, advice, or direction of such Judge on 
" any question respecting the management or administration 
** of the Trust Property, or the Assets of any Testator or 
" Intestate, such application to be served upon, or the Hearing 
^thereof to be attended by, all persons interested in such 
** application, or such of them as the said Judge shall think 
'^expedient; and the Trustee, Executor, or Administrator 
^ acting upon the opinion, advice, or direction given by the 
^said Judge, shall be deemed, so &r as regards his own 
** responsibility, to have discharged his duty as such Trustee, 
^ Executor^ or Administrator in the subject matter of the said 
^ application ; provided nevertheless, that this Act shall not 
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^'extend to indemnifj any Trustee, Executor, or Administrator 
^' in respect of any act done in accordance with such opinion, 
" advice, or direction as aforesaid, if such Trustee, Executor, 
" or Administrator shall have heen guilty of any fraud, or 
'' wilful concealment, or misrepresentation, in ohtaining such 
'' opinion, advice, or direction ; and the costs of such appli- 
cation as aforesaid shall he in the discretion of the Judge to 
whom the said application shall he made/' 
" Every Deed, Will, or other Instrument creating a Trust 
^' either expressly or by implication shall, without prejudice to 
" the clauses actually contained therein, he deemed to contain 
'' a clause in the words or to the effect following, that is to 
" say : — * That the Trustees or Trustee for the time. being of 
" * the said Deed, Will, or other Instrument shall be respec- 
** * tively chargeable only for such Moneys, Stocks, Funds, and 
'* * Securities as they shall respectively actually receive, not- 
'' ' withstanding their respectively signing any receipt for the 
*^ ' sake of conformity, and shall be answerable and accountable 
'' ' only for their own acts, receipts, neglects, or defaults, and 
** ' not for those of each other, nor for any Banker, Broker, or 
" * other person with whom any Trust-Moneys or Securities 
'' ^ may be deposited, nor for the insufficiency or deficiency of 
" * any Stocks, Funds, or Securities, nor for any other loss, 
^' ' unless the same shall happen through their own wilful 
' default respectively ; and also that it shall be lawful for 
' the Trustees or Trustee for the time being of the said Deed, 
** • Will, or other Instrument to reimburse themselves or him- 
'* ^ self, or pay or discharge out of the Trust premises, all 
^' ' expenses incurred, in or about the execution of the Trusts 
** * or Powers of the said Deed, Will, or other Instrument.* " 
'< When a Trustee, Executor, or Administrator shall sot by 
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''some laslnunfiDts creating bis Trust, be ezpresrij forbidden 
<< to iiiTest ftBj Trust Fund on Real Secoritias, in any part of 
'« the United Kingdom, or on Stock of the Bank of England 
"or Irdandf or on JSasi India Stock, itshall be kwfalfor sach 
^Tfostee, Bzecutor, or Administrator to inrast such Tmst 
^ Fund on sach Securities or Stock ; and he shall not be 
** liable on that aoeoimt as for a Breadi of Trust, jHrovided that 
''such Inyestment shall in other respects be reasonable and 
** proper." 

The &st of these two clauses enables trustees, executors, 
and administrators to makea summary applicataon to a Judge 
of the Court of Cihanoery, in lieu of the present more circui- 
tous and formal mode of proceeding by the institution of a 
suit in equity, a measure to which trustees, Ac, hare always 
heretofore been at full liberty to resort* But the clause does 
not provide the same summary remedy for Cestui que trustSy 
l^tees, or next of kin. They, as formerly, if relief be needed, 
must fQe a bill against the trustees^ executors, or adminis- 
tntors. And yet cases frequently occur in which the prompt 
and speedy jurisdiction of the Court of Chancery might be 
invoked quite as usefully for the protection of persons benefi- 
cially interested, as for the relief and indemnity of trustees^ 
executors, or administrators* This measure, with the utmost 
deference to the Legislature, and to the noble and learned 
fiamei of the Bill, has, in its present form, the appearance of 
olyeotionable, one-sided justice. The cases are, probably, quite 
as numerous in which Cestui que trusH harse suffered by 
the fraud or mismanagement of trustees, as those in which 
trustees have been damnified by any of the causes or means 
against which this proTitioit is designed to pvotect them. 

The daose, whieh the second extracted section directs that 
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'^ev^ry I^ady WiU^ o; otlitv lBstriiial«Bt «««ating a Trust eUber 

*'%!Kf9tSBiAj or by implieaf^im tH«U be detflMcl to cxmtam^'* is 

T^rjriQMb, if Dvot wbeUj, to the efieet <^ a proviso usually 

inserted in settlements^ and wiUis». Tbis aatboritaiiTe veeoffd- 

imn of its isaportance, ext«:idiBg its principle ta a^l instru- 

mentf oBeatiag trasts in wbich it is mot foviid, plaiea all 

tsusteos Oft an equal footing* and is, so ftr, stristlj joBt. Still 

it 4pfearB to bo questioaable whetboF l^e general enactment 

may not teod to- isspair the security i»toad)sd to be obtained 

by the appointment of a plurality of trustees. The words 

"wilful default'* still remain open to discussion and con- 

structioBk aooording to the partioulai eircufflstanoes of eaeh 

case > and ihe general indemnity of trustees against the acts 

of e%ih o<Jior, the insolvency of banlsovs and brobevs, ^ 

insuAoienoy or defieiency of stocks, funds, or seciirities, and 

4ktber iosftSi thus brought prominmtly and publicly forwasd, 

sonas calculated to d»gmder negligence aad earelessness* It 

wouUL be unjust tiuut an upright, cautious maa should be 

liable lor trust-money for which he had sig^ied a rsosipt 

meriU^ £»r eonformity's sake ; that a trustee should be aaswef- 

iMe or aeeounitable for the acts, rece^ts, n^lects^ or defamlts 

oil his oo^tmstee, provided he had- m» em^rel o»«r tkem ; and 

that trustees should be answerable or asooisatable fov bankers 

or brokers, 7>roi;u2fcf they had sufficient reouonfor confidence in 

their solvency and integrity , and provided the trttst funds were 

deposited with due care and caution. And it would be equally 

unjust that trustees should be answerable or accountable for 

the insufficiency or deficiency of stocks, funds, or securities, or 

for any other losses, provided the stocks, funds, or securities 

were of the ordinary public nature, andofmarlcetdble character 

and value, and provided the losses, with common care and 

d2 
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diligence, were unavoidable. Erery trostoe should bear in 
mind that, notwithstanding this clause, the law requires and 
expects him to take as much care of the property of his Cestui 
que trusts as a prudent man takes of his own. 

It is worth notice that this section, as sent down from the 
House of Lords, concluded with the following words : •— i 
" And the said clause to be so taken as contained in every 
'' such Deed, Will, or other Instrument as aforesaid, shall be 
** construed beneficially for Trustees." They were struck out 
by the House of Commons ! 

The professional reader will probably remember that the 
last of these three extracted clauses has occasioned some argu- 
ment in the Court of Chancery, and that a correspondence on 
the subject took place between the Lord Chancellor and that 
most learned real property lawyer. Lord St. Leonard's, by 
whom it appears that the Bill, without this objectionable 
section, was presented to the House of Peers. This clause 
having been added by the Lower House, Lord St. Leonard's 
deemed it expedient, at the then Jate period of the session, not 
to endanger the Bill by the further debate of its provisions ; 
but with the firmness, which is one of his lordship's excellent 
characteristics, he expressed his determination to introduce a 
measure for its repeal. 



CASES. 



" Quid dicam, factum cBt." — Horace. 



SECTION I. 
LIABILITIES OF TRUSTEES. 



CASE I. 



Trustees, having accepted the Trustt liable to the expense incident to the 

appointment of New Tnutees. 

On the marriage of a lady of high rank with a nobleman of 
equal degree, her fortune, consisting of a sum of money 
charged on the settled estates of her brother, was, by settle- 
ment, assigned to two trustees, upon trust to pay the interest 
to the lady, for her separate use during her life, and, after her 
decease, upon trust to divide the principal amongst the 
younger children of the marriage in equal shares. This set- 
tlement was so simple in its nature, was so unlikely to call for 
any activity on the part of the trustees, and related so purely, 
to a matter of family business between a brother and his. 
sister and her children, that, either by inadvertence or design,,^ 
it did not contain the usual power for the appointment of new. 
trustees. 

For some years the interest of the lady's fortune was re- . 
gularly paid half-yearly to her bankers by the bankers of her 
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brother. Serious misunderstandings and differences arose 
between the husband and wife, in consequence of the fierj, 
intractable temper of the ladj, until it became impossible for 
them to reside under the same roof. The lady refused to 
agree to any terms of separation, and commenced the persecu- 
tion of her husband by a suit in the Ecclesiastical Court for 
the restitution of conjugal rights. Nor did she confine her 
annoyance to her husband. She called upon her brother to 
pay off her fortune charged on his estate ; she required the 
trustees to call it in ; and she harassed all three by demands 
for money before the interest became due. 

The brother of the lady, resolved to relieve himself of her 
demands, finally refused to pay the interest of her fortune into 
any hands except those of the trustees ; and the trustees, 
with equal firmness, refused to receive either the principal or 
the interest, because they feared that, by so acting, they might 
be brought into contact with their furious and ungovernable 
Cestui que trust. 

This series of refusals, which certainly operated to the great 
inconvenience of the lady, resulted in the instituticHoi by her 
of a suit in the Court of Chancery against her husband, her 
brother, and the two trustees, in which she prayed that the 
trusts of the settlement might be carried into exeeatien. 
The trustees by their answer declined to act. Her husband 
and her brother submitted to act according to the direction 
of the Court. The suit was carried to a hearing, and, by the 
decree, it was ordered that new trustees should be appointed. 
But the defendants, the original trustees, w^:e ordered to 
pay the costs. They had executed the settlement, and kad 
accepted the trust. Thmr subsequent refusal had rendered 
the suit necessary. 
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CASE IL 

A Trtutee liable to make good a Loa in consequence of conilructif» 
negligence and over-confidence in his Co-Tnutee. 

By the will of a testator, who died possessed of a considerable 
fortune, he appointed his two solicitors trustees and executors. 
These gentlemen had been in partnership for several years, 
and were in very respectable and extensive practice. Both 
were upright and honourable men, but widely different in 
mind, talent, and knowledge. The senior was a slow, dull, 
plodding man, always immersed in business, but prone to delay 
when difficulty arose, occupying much unnecessary time in 
making arrangements which ordinary practitioners treat very 
much as matters of course, and labouring in the transaction 
of affairs which are usually referred to an experienced, intelQi- 
gent clerk. The junior, although his partner claimed to pull 
the labouring oar, was in truth the mainstay of the office. 

The testator having been the intimate and familiar friend 
of the elder partner, he took upon himself the sole manage- 
ment of the affairs of the deceased. Both the executors proved 
the will in proper form; but from that time the younger 
partner never inteiftred, concurring without inquiry in all 
arrangements made by his co-trustee and fellow executor, and 
subscribing his name in those characters on all occasions when 
required so to do. Kor, so far as strict integrity was con- 
c6i!Md, was his oonfidence misplaced. His coHeagae would 
as soon have been guilty of forgery, as have done an act which 
he did Dot keKeve to be right. Amongst other provisions 
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contained in the will of the testator was a direction that his 
trustees should invest a large sum of money, part of the pro- 
duce of real estate devised to them in trust to be sold, in the 
public funds, for the separate use of his daughter during her 
life^ and, after her decease, for the benefit of her children in 
equal shares. This branch of the trusts of the will was, as far 
as the junior trustee knew and understood, correctly carried 
into effect. During the life of the testator's daughter, she 
regularly received the dividends of the trust fund, and, after 
her death, the capital stock was equally divided amongst, and 
transferred to, her sons and daughters. Shortly afterwards the 
senior partner died. 

It happened, about this period, that one of the grand- 
daughters of the testator married a barrister, subsequently 
one of her Majesty's counsel, then commencing practice. For 
the want of professional occupation, probably, this gentleman 
entered upon an examination of the affi^irs of his wife*s grand- 
father. The surviving executor of the testator, who was still 
in practice as a solicitor, readily afforded him access to the 
deeds and papers left by his deceased partner, informing him 
that the whole affairs had been arranged, and that all business 
relating to them had been conducted, by the late trustee and 
executor — a fact which the documents very satisfactorily 
proved. The barrister, with true professional acumen, pro- 
secuted a close and laborious investigation, in the progress of 
which he discovered a serious error. 

The sale of the testator's real estate, and the investment of 
the trust fund, to which reference has been made, took place 
during a period of public excitement^ and consequent fluctua* 
tion in the price of stock. The barrister having ascertained 
the date at which the purchase-money for the estate came into 
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the hands of the trustees, and having carefully examined and 
noted down the value of public securities for a space of time 
succeeding that date, proceeded to show that, with ordinary 
expedition and diligence, the trust fund in which his wife was 
interested might, and ought to have been invested at a lower 
price per cent than that at which the stock was, in fact, pur- 
chased. He found that (doubtless, solely in consequence ef 
the dull and slow habits of the acting trustee,) unnecessary 
delay had taken place, first, in the general distribution and 
appropriation of the whole purchase-money for the various 
purposes directed by the will of the testator ; and, secondly^ 
in the final investment of the trust fund for his wife*s mother 
and her family ; and he contended that the surviving trustee? 
and executor, however ignorant and innocent, was liable to 
make good the difference. 

It is unnecessary to explain the discussions which this- 
claim excited, the opinions of counsel who were consulted, the 
threats of legal measures, or the appeals to moral justice. 
Finally, a compromise was effected, little short of the whole; 
demand, for the surviving trustee was mulcted in a sum of 
money exceeding £1,000. 



CASES IIL, IV., AND V. 

TS'utteet UdHe to Lou in comequence df weak eompliaaee tviA the 

toUcUatwn of Oestui que tnuitB. 



CASE IIL 

A BARONET of the Bister isle married a foreign lady of rank 
in her o>wn conntrj. Amongst other arrangements made on 
the occasion of their nuptials, the estates of the baronet in 
Ireland were settled in strict settlement, charged with pin 
money and a jointure for the lady, and portions for the 
younger children of the marriage; and with the usual 
powers of sale, exchange, &c. 

The marriage was not productive of happiness, in conse- 
quence of incompatibility of temper, and the absence of con- 
genial habits. Various misunderstandings arose; a separation 
was talked of; friends and trustees were appealed to; peace was 
patched up and broken, until, wearied by squabbles and 
bickering, the trustees one by one threw up the trust ; and 
with some difficulty, successors were from time to time ap- 
pointed. At length, a deed of separation was executed, by 
which the life estate of the husband was charged with a further 
annuity for the separate maintenance of the wife ; two gentle- 
men, then trustees of the settlement, being also named 
trustees in this deed. 

Recurring to his bachelor habits, and perhaps inwardly dis- 
satisfied with his own conduct, the baronet became deeply 
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inTolved in pecuniaiy embaxrasements. All the uswkl means of 
raising ponej, on tenns of the most reckless usury, were re- 
sorted to. Bills were discounted, renewed, and renewed again. 
His life estate was charged with annuities; and, concomi- 
tuitlj, his life was insured in favour of the annuitants; but 
the lady's pin money and annuity were secure, for in Ir^and 
all deeds relating to real estate are registered. 

In the midst of this turmoil an expert solicitor suggested 
an ingenious scheme for the extrication of the baronet from 
the web of difficulties in which he was entangled. He proposed 
that, by an exercise of the power of sale contained in the 
marriage settlement, a sufficient part of the settled estates 
should be sold hy the trustees, and that the money produced 
by the sale should be applied in the liquidation of all the 
baronet's debts and incumbrances, Ihe trustees being protected 
and indemnified by the then existing and other insurances on 
his life, and the annual premiums being charged on the rents 
of the unsold settled estates. 

This dexterous project, skilfully and speciously framed, was 
laid before the trustees at a dinner party, to which they were 
inyited by the baronet for the purpose. In no '^platonic argu- 
ments*' the crafty solicitor explained the great benefits and ad- 
vantages which would arise from the execution of his s<^me. 
He showed that the income of their friend, once ample for the 
maintenance of his rank, was reduced to a comparatively small 
sum ; that he was threatened by his bill-holders with all sorts 
of proceedings ; and he proved that, by carrying the plan be^ 
fore tibem into effect, the whole of his debts and annuities 
would be paid off and redeemed, and that the rental ef die 
estates remaining unsold, the amount of whidi he stated, woi^d 
be chaaigeable only with the wife's pin money and snnuity, and 
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with the premiums of life insurance. He pointed out that the 
trustees had the power in their own hands^ and might, if they 
pleased, receive the rents and paj the premiums themselves. 
In the event of the death of the baronet, they would receive 
the moneys insured by the policies, and could then re-invest 
the amount proposed to be raised by the sale, according to the 
trusts and directions of the settlement. In short, the case was 
as clear as the sun at noon-day ; there was no risk or liability 
whatever ; and it only remained for them to decide whether they 
would, without peril or trouble to themselves, rescue their 
friend from thraldom, and restore him to ease and peace of 
mind. 

The trustees, good, easy men, were perfectly satisfied. 
They rejoiced that it was in their power to render such essen- 
tial service. They never dreamt of taking other advice ; and, 
before the party broke up, the requisite documents authorising 
the sale were signed. 

As far as business of so unusual a character could be regularly 
and properly conducted, no fault could be found with the 
measures which were taken under the authority of the baronet 
and his trustees. A competent and eligible portion of the settled 
estates was selected and valued by an experienced surveyor. 
The lands so chosen were sold by auction in lots, and the pur- 
chase-moneys realised a sum exceeding in amount the surveyor's 
estimate. The debts of the baronet were paid ; the annuities 
which he had granted were redeemed ; the policies of in- 
surance which the annuitants had effected were assigned to 
the trustees ; a further policy, of sufficient amount to cover^ 
with the existing policies, the whole sum produced by the 
sale, was effected in their names 3 the baronet's life interest in 
the estates remaining unsold was mortgaged to the trustees ; 
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and a receiver of the rents was appointed, with special 
directions to pay the premiums of insurance. 

Even at this remote period of time the reporter of this case> 
to whom, in after dajs, the whole circumstances were made 
known, is not prepared to deny that the solicitor, bj whom 
the scheme was concocted and carried into effect, did all that 
professional skill and human foresight could suggest for the 
protection and security of the trustees. But skill and fore- 
sight do not always avail to make that effectually right which 
is essentially wrong. 

The baronet, separated from his wife, and secretly far from 
being happy, thought fit to reside on the continent, from 
whence he never returned to this country. Little was heard 
of him, save the needful communications with his agent and 
receiver. In the course of years he died, one of his two 
trustees having previously also been removed by death. No 
successor to him was appointed ; for no man, acting under the 
most ordinary advice, would have accepted the trust. Evidence 
of the death of the baronet having been procured, application 
was made at the insurance offices for payment of the moneys 
insured by the policies on his life. All were declared to 
have been forfeited, by the nonpayment of the premiums. 
Further inquiry resulted in information that the receiver had 
died insolvent soon afler he heard of his principal's decease. 
It was rumoured that he had swallowed poison. 

The surviving trustee found that his readiness to do an 
'* essential service," which undoubtedly he did from a kind 
and friendly motive, had rendered him liable to make good 
the whole sum of money for which the settled estate was 
sold, amounting to many thousand pounds. 
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CASE IV. 

A nsaPATQS, by bis wili, deTked bis real egftate of Itfge Tiilae 
t^ tnifftoss, to tbe use <tf i^e eldest sob of ]|i» kite Ixroiher for 
life, witb remainder to bis first and otber sods is tail malii^ 
aikd, in default of male isstie, in tail geneia}^ tlMtel^ letting 
in daugbters for want of sose. At thetiave of b» dea^, bis 
brotber^s eldest •son entered into* possession e# tbe deinsad 
estates. He bad snbsetptently a large ftmiij of daugbters, 
but BO male progeny. Tbe rental of tbe estates was qake 
sufficient to enable tbe tenant ^r life to suppoofr tbe station <xf 
a country gentleman, and a magistrate, and to senre tbe oAse 
of bigb sberiff. But bis babits and mode of life weie eisfrnk- 
siTe» if not extraragant, so l^at, altbougb be did net iuToh^ 
bimself in debt, be made no saving. 

In tbe progress of time be beeame desisDus to purchase a 
mansion in London, for tbe residence of biv fimnly during tbe 
season. Tbe wili of bis uncle contaiaed tiie wuat powers of 
sale and ezcbange, but tbe power of sale diifeted, also as 
usual, tbat all moneys produced by iiie sale of asy part of tbe 
doToed estate sbould be laid out in tbe puiidNase of lands of 
tbe like nature and value, to be settled to ikie uees and vpon 
tbe trusts limited and declared by tbe will. 

Upon tbe urgent entreaty and solicitation of Ae tenant for 
life, tbe trustees proceeded to sell an outlying portion of tbe 
deyised estates, and to inrest tbe produce in tbe purcbase of a 
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leasehold residence in a fashionable part of the metropolis, held 
for a term of years at a ground rent. The money so invested 
exceeded £8,000. 

On the death of the gentleman to whom this case refers, his 
daughters became tenants in common in tail of the estates de- 
yised by their great uncle ; and, in the course of the arrange* 
ments consequent upon their inheritance^ the sale of part of 
the estates and the inyestment of the produce in leasehold 
psoperiy necesi«rilj transpired. The husband of one of these 
ladiety wkt^ was aa eminent country solicitor^ insisted that the 
trustees were liable to pay the difference betwe^ the value of 
the leasehold property at the time of the death of the tenant 
for life, and the sum which a frwebcld estate, purchased with 
the money wliioh the trustees had reoeived, would have been 
worth at thai tune. The leasehold leaidenee in London wa» 
seU by auotion, and two skilful surveyon oeetified the amount 
of the money which a fiwehold estate, if porohased in accord** 
ance with the divectiDns of the tesifttor, would have then pro* 
dsoedv The ' to^campliant trustees, both of whom survived 
their pemuukr, paid over the difference in valuer in preference 
to undogping' the annoyance, and probably bearing the ex* 
pmse, of » CSumoery suit 



>*-*■ 



48 PERILS OP TRUSTS AND TRUSTEES. 



CASE V. 

Bt a settlement executed previously to marriage the lady's 
fortune, consisting of money in the funds, was rested in trustees, 
for her separate use during her life, and, after her decease, for 
her husband for his life, if he should survive her, and after the 
decease of the survivor, for the benefit of the children of the 
marriage. The trustees were empowered by the settlement to 
sell the settled stock, and to lay out the produce on Govern- 
ment or real security at interest, in the usual form. The 
trustees were induced by the importunity of the husband, 
who had become involved in pecuniary difficulties, to exercise 
this power, and to advance the money produced by sale of the 
stock on mortgage of a leasehold colliery belonging to him, 
which, the security not being real, they were not, according to 
the settlement, authorised to do. A bill was filed in the Cburt 
of Chancery by the wife, by her next friend, to compel the 
trustees to invest the money, which they had so wrongly laid 
out on mortgage, according to the trusts of the settlement. One 
of the trustees became bankrupt Ko new trustee was ap- 
pointed in his stead, for no one would accept the trust in its 
then broken condition. The other (solvent) trustee called on 
the husband to pay off his mortgage, which he was unable to 
do. The leasehold colliery was valued by a competent mining 
surveyor and engineer, who reported that, on a forced sale, it 
would not produce the amount of the mortgage money, but 
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that by management and outlay it might be improved in value. 
The suit in Chancery proceeded. The acting trustee took mea- 
sures to foreclose the mortgage, and finally succeeded in pur- 
chasing the equity of redemption of the colliery from the 
husband. With some exertion, and by reluctant resort to 
private and matrimonial funds, he re-invested in the stocks a 
sum of money equal in amount to the produce of the former 
sale, which he had unwisely consented to advance on an 
uneligible and unauthorised security ; but he was compelled to 
bear all the costs and expenses, incurred in consequence of his 
weah compliance, exceeding £1,000 in amount. 



B 
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CASE VI. 
A T^ruitee liMe to loss in eoniequcTice cfig&ataaieQ emd 

Ov tlie marriage of a gentleman and ladj, a sum of money in 
the public funds was settled for the benefit of the husband and 
wife, and the children of their union, in the usual waj. Two 
trustees were appointed, into whose joint names the stock was 
transferred ; and one of them, being the brother of the hus- 
band, and engaged in business in the city, as it is popularly 
called, undertook to receive the dividends half-yearly, and to 
h4nd the money over as soon as received — a duty which for a 
series of years he honourably performed. But he died. The 
other, and now surviving trustee, was a naval officer, and, 
during the Peninsular war, was generally afloat. 

On the death of the husband's brother, a stockbroker of 
some eminence, with whom he was intimately acquainted, 
their families interchanging frequent visits, offered, as he 
was daily on the spot, -to perform the duty of the deceased 
trustee, without charge (thereby saving the expense of the 
appointment of a new trustee) for which purpose it was 
requisite that a power of attorney to enable him to receive 
the dividends should be executed by the surviving trustee 
on his next arrival in London from sea. This was accord- 
ingly done shortly afterwards : the oflicer, sailorlike, signed 
the printed power of attorney in the office of the stockbroker,. 
without reading it. 

The receipt and payment of the dividends then went on as* 
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usual, and with the accustomed regularity, until both the 
husband and the wife departed this life. The surviving 
trustee, then a retired admiral, was still living. AH the 
children of the marriage were of age ; and, on the marriage of 
one of the daughters, her reversionary interest in a portion 
of the settled stock had again been made the subject of 
settlement. 

Arrangements were made for the division of the settled 
stoek amongst the children of the original settlors. A proper 
de<9d <^ rdease was spared, aad the adnusal Gwaa« from Bath 
ta London to meet the family of his disceased friend, a/nd to 
m6k.e the transfer in person. On appUoatioci at the Bank of 
Engla&d, it was discovered tha^ the whole of the trust stoek 
had been gradually sold by the stoekbroker, the power of 
aptteraey exeeuted by the surviving trustee having been a 
power for sale, as well as for the receipt of dividends. On this 
discovery the stockbreker committed suicide, and was found 
to have died insolvent. 

The too-confiding admiral executed & deed by which he 
secured the whcde value of the stock to his CesHii que trusts,, 
payable ixot his own death. 
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CASE VII. 

Lidbility of a Trustee to Loss, in consequence of constructive negligence 

and oyer-confidence in his Co-Trustee, 

Tub daughter of a clergyman eloped with the son of a 
banker, to whom she was immediately married, both parties 
being of age, and a licence haying been previously obtained. 
The father of the lady had objected to the marriage on the 
ground of the immoral character of her suitor ; the father of 
the bridegroom had refused his consent because the clergy- 
man had been a schoolmaster! Both parties were therefore 
dissatisfied, and the young married couple were disowned on 
all hands. 

In the course, however, of a' few months, the good offices 
of a mutual judicious friend effected a reconciliation. The 
offenders were received and pardoned, and a negotiation was 
set on foot for their future maintenance and support The 
clergyman offered to settle £5,000 on his daughter, and the 
children of the marriage, and the banker agreed to do the 
like for his son, but he refused to do more. Two separate 
instruments were prepared for carrying these arrangements 
into effect. The trustees named in the settlement of the 
lady*s fortune, to which alone this narrative relates, were the 
junior partner in the firm of the banker's solicitors, and a 
gentleman who at that time was tutor and fellow of one of 
.the Colleges in the University of Cambridge. 

The lady*8 settlement was executed by all the parties, and 
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her fortune of £5^000 was paid by her father into the hands 
of the solicitor-trustee. Bj him the investment of the money 
in £3 per Cent Consols was duly reported, and by him the 
dividends were half-yearly remitted to the lady for some 
years. 

At length rumours unfavourable to the character and 
conduct of this gentleman reached the ear of a solicitor 
who was well acquainted with the clergyman, and with his 
daughter*s trustee at Cambridge, and who was also aware of 
the matrimonial arrangements, although he had not been 
consulted. In a very few days news burst forth that the 
banker's solicitor and trustee had absconded and fled from 
England. It was speedily ascertained, with the aid of a 
stockbroker, that the lady's fortune of £5,000 had not been 
invested in the funds at all ! This astounding fact was 
immediately communicated to the clergyman and to the 
trustee at Cambridge, by the solicitor who had made the 
discovery, and, on the following day, the latter gentleman 
paid a visit to his friendly informant in London. 

As matters then stood, it appeared but too clear that he 
was liable to make good the defalcation of his fugitive co- 
trustee. He had executed the settlement, and had signed a 
(formal) receipt for the money. He had neglected to see that 
the lady's fortune was at the proper time invested in the 
funds. He had neglected to ask for the printed certificate of 
the transfer. He had neglected to inquire, at any time during 
several years, whether the money had been so invested. He 
had not, on any occasion, as he was at liberty to do, applied 
at the bank to receive the dividend. He had confided the 
whole management of the trust affairs to his dishonest col- 
league. 
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In tlie coarse of their conyersationg; tthe eolicifcor iuqmixed 
whether, about the time of the execution a&d ^soxopletiou of 
the setllement, any correspondence had paased between the 
two trustees. The g^tkman addressed made answer that he 
would instantly return to Cambridge, and repeat his visit to 
London as early as possiUe. 

Tbe JioUcitors, of whose firm the fraudulent trustee had been 
one, were the representatives of an old and firmly established 
office, the junior partner being the culprit. On his departure, 
therefore, the office was represented by one gentleman only, 
who had risen from boyhood to become the head of the firm* 

At the next interview between the anxious trustee and his 
adviser, the former produced several letters which he had re- 
ceived from his colleague. These letters referred to his re- 
ceipt of the lady*s fortune of J£5,000, recommended the stock 
in which it would be wise to invest the money, and the time 
when, reported the precise amount of stock purchased in the 
names of the trustees, in pounds, shillings, and pence, wltibi 
the specific sum which would be remitted to the lady half- 
yearly on receipt of the dividend, and were all sjigned in the 
name and style of the firm. These letters being shown to 
the remaining partner of the absconding trustee, be todt^ the 
necessary steps to have a new trustee appointed, and invested 
£5,000 in the fuiatds on the trusts of the settlement. 

If the letters had been signed by the writer of them in his 
separate character of trustee, and with his own name alone, or 
if the college tutor had uQt carefully preserved them^ so that, 
when so vitally needed, they were forthcoming, there cvoihe 
little doubt that he, although perfectly innocent, would have 
been held to be liaUe. 



CASES. 9f 



CASE vni. 

Truttces rendered li<ibU hy (Kcident, tmd Vfont of evidence, 

A LADT, adyanoed in years, bequeathed, by her wiili a con- 
siderable sum of monej to two tnutees, in trust to be equally 
divided amongst the children of her nephew (a dergyman), 
liying at the time, of her death, the shares of sons to be pai4 
at the a^ of twenty-one years, and of daughters at the like 
age, or on marriage, the interest to be applied for their main- 
tenance and education in the meanwhile. 

At the time 4if 4he decease of ihe testatrix, the fiunily of 
her nepbsw oPMi^tad of three daughters and one son, he being 
the youngest. Tke two eldest daughters married, and iheir 
shares oi the bequeathed money were made the subject pf 
eettlements eoecuied on their sereial marriages. The third 
daughter also married, but she was the deluded ▼ictim of 
a fprtune-h«Atw» and her marriage was clandestine. Haying 
attained her m^iyority, the trustees had paid over her {brtone, 
which, by right of marriage, becune the absolute property of 
her faniband. The only son was yet a minor. 

In this ^^SMiUliim of the £imily, ihe father and mother being 
etiU alive, the solicitor who acted in the management of tiieir 
affairs was caUed upon by a brother of the profession well 
l^novn to i|im« His gravity of countenance and solenmity of 
manner bintojed unwelcome inMUgenoe, although his ok- 
pectant auditpr knew nothing of the object of his visit. The 
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usual greeting over^ the visitor inquired whether the gentle- 
man addressed was not concerned for the familj to whom this 
narrative relates. Being answered in the affirmatiye, he 
drew from his pocket an office copy of the will already 
mentioned^ and slowly read aloud all the clauses which 
related to the hequest to the clergyman's family, laying 
stress on some expressions as he passed on. Still ignorant 
of his purpose, and entirely at a loss to divine what was 
to succeed this grave prelude, the hewildered listener re- 
mained silent. Having folded up the will, and placed it 
on the tahle, the visitant laid before his anxious com- 
panion a certificate of the marriage of the clergyman and 
his lady, dated subsequently to the hirth of their second 
daughter ! 

Amazed by this sudden and most disastrous communica- 
tion^ seeing at a glance the very calamitous circumstances 
into which the family might be plunged, if the certificate 
were genuine, yet unable to grasp all the possible conse- 
quences, the solicitor eagerly inquired what was intended 1 

The story was soon told. The prodigal husband of the 
third daughter had rapidly squandered the principal part 
of his wife's fortune. Amongst his loose associates, he had 
become acquainted with a low, clever, trickish attorney, 
who soon wormed himself into all the husband's affairs and 
secrets, and so far acquired the good graces of the lady, as 
to get from her all she knew of her own parents and family. 
With such slender materials, and (as a common observer 
would think) without specific motive, he set to work, dis- 
covered and obtained the certificate of a marriage which 
showed the two elder daughters to be illegitimate, and there- 
fore not entitled to participate in the testatrix's bounty, and 
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prepared to institute a suit in the Court of Chancery in order 
to recover from the two elder daughters and their trustees^ or 
from the trustees of the will (no matter which), the moneys 
settled on the two marriages, and to divide the spoil between 
the third daughter and her brother, who, being still under 
age, was powerless. 

At this juncture a quarrel between the two conspirators 
dissolved their connection, and the husband fell into tbe 
hands of the gentleman who made this astounding revelation 
to the family solicitor. " Surely," the latter exclaimed, 
''you will not lend yourself to so wicked, so disgraceful a 
proceeding !" " If I do not, another will," was the calm 
phlegmatic answer, followed by the inquiry whether the gen- 
tleman addressed would appear for all the defendants in the 
intended suit ? The interview ended with an understanding 
that a short time would be allowed for communication with 
the parties interested. 

With trembling steps and slow, and with a heavy heart, 
the solicitor sought an early but reluctant interview with 
the clergyman and his lady. To them he communicated, in 
delicate and hesitatiug terms, the object of his call, and the 
circumstances which caused it. To the great surprise of the 
lawyer, his intelligence was received by both with calm un- 
ruffled countenance. They were married on the continent, 
where they resided until after the birth of their second child. 
The subsequent marriage in England was solemnised solely in 
compliance with the lady's wish. 

The mind of the solicitor was somewhat relieved. Here 
was a primd fade case. The probabilities were all in its 
favour. No one who knew the parties wouhi doubt their 
veracity. But where was the evidence ? 
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The marriage had taken place on the continent during the 
war. It was solemnised bjr an English clergyioany a oa^oal 
travelling acquaintance^ in the presence of the mother of the 
bride, and of two other ladies with whom thej had formed a 
transitory intimacy. The clergyman had prepared and signed 
a certificate of the due performance of the oeremony ; but 
nothing was remembered of the officiating minister, except his 
surname, and that by no means uncommon. The mother of 
the lady had died long before; and eyen the oames of the 
other witnesses were forgotten. The certificate was lost ; and 
whether the aid of a notary had been iuToked, the parties knew 
not. 

In the then state of the continent, it might have been a 
question how far a marriage, celebrated as described, would, 
if proved, have been held to be valid in England. The parties, 
however, insisted that they had been assured by the clergymaa 
of its perfect legality. 

The facts were imparted by the solicitor to his opponent, 
who listened to the narrative with an incredulous smile. He 
admitted the probability, but he required proof. The bill was 
filed. 

Every effort which anxiety could prompt, experience poin(^ 
out, ingenuity devise, or labour or money carry into eifect, was 
made by the perplexed and zealous lawyer. He fsiiled to 
obtain a single clue ; of official information, he procured none. 

Meanwhile the clergyman's son completed his iweAty-first 
year. He instantly executed a release to the trustees^ and 
so far put an end to the suit. The plaintiff, the husband 
of the third daughter, the grasping, heartless spendthrift, 
persevered, insisting that the trustees of the will were not 
justified in paying any portion of the testatrix's bequest to 
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her two elder sisters without evidence of their legitimacj. Tho 
suit was compromised bj payment to him of one-half of his 
claim. The principal part of the money came out of the 
pockets of the trustees. 



SECTION II. 
EFFECT OF A WRIT OF DISTRINGAS. 



CASE IX.* 

A TouNQ lady, of age, eloped from the house of her parents 
with a militarj officer. She was possessed of a cousiderahle 
fortune^ consisting of £3 per Cent. Consols, standing in her 
own name in the pahlic funds. ^ solicitor, who acted for the 
family, was immediately called upon hy her mother, a lady of 
rank, and, having traced the fugitives, they arrived together at 
the church, in time. The marriage had not been celebrated. 
But no legal or effectual opposition could be offered. The 
marriage- was therefore postponed for four«and-twenty hours 
only — being all the respite that could be obtained — on 
the understanding that parental consent would not be 
withheld, and that the lady's portion should be settled. 
In the short interval, articles for settlement to be subse- 
quently made, were prepared. Neither time nor opportunity 
was afforded for the preparation of an actual settlement, with 
the appointment of trustees, and a transfer of the stock. 

♦ V. Edinburgh Review for January, 1867, No. 213, p. 200, to the 
editor of which publication this case was communicated by the 
gentleman who has now supplied it to the author. It was referi*ed 
to in the House of Commons by Sir Erskiue Perry, M.P., in the 
course uf bis speech in moving for leave to introduce a Bill to amend 
the law with respect to the property of niarrif d women, May 14th, 1857. 
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The marriage was solemnised, with the consent of the 
lady's parents, on the following day. The articles were 
previously executed in the vestry, and were attested by the 
officiating clergyman. There was a solemnity in the trans- 
action of the affair, which inspired the solicitor with some 
confidence in the bridegroom. But reflection^ induced by 
habits of business, led him, unknown to the parties, to place a 
distringas on the lady*s stock. 

The drafl of a settlement was framed and approved on the 
part of the husband by his own solicitor, trustees were nomi* 
nated on both sides, and the settlement was engrossed on 
proper stamps for execution. The solicitor of the lady's 
£Eimily urged the completion of the business over and over 
again, but in vain. Pending this delay, another professional 
gentleman appeared for the husband, and from him it trans- 
pired that, notwithstanding the execution of the articles, and 
the preparation of the settlement, the husband and his former 
solicitor, on the su^estion of the latter, had gone together to 
the Bank of England, prepared with evidence of the marriage, 
identity, &c., for the purpose of selling the wife's stock, with- 
out her knowledge, in exercise of the marital right of the 
husband. They were prevented by the distringas. The 
stock was saved, and settled in spite of marital right. The 
solicitor who suggested the scheme was to have received £500 
for his professional ( !) advice and assistance in this nefarious 
plot. 
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SECTION III. 
I<068' BY KISM^NAGSMENT. 



CASE X. 

jPirttdVtf MM{il|^«/ 2rViwfte» ^ £m» of Ineume <if the Tfnitf &taie in 

eemefuence ef muBiaiiagom^tL 

Ok the maniage of a nobleman witli an heiress of large 
fortane^ her estates producing a rental of some £S,000 per 
cmnunt, the estates of both families were settled in strict 
settiemeKxt bj two separate instmments, both of which con» 
tained the usnaf powers of sale and exchange^ exerciseable al 
the request of her husband, as to his* ettai^r; and at the 
reqtiest of the la^, as to her own property. 

The estates of the lady were situated in a county remote 
from the domains of her noble husband. S^ral children 
were born of the marriage, which rendered it more than pro* 
bable that the two classes of estates would be tlnited in the 
eldest son, after the death of both his parents. It was, there- 
fore, agreed between the nobleman and his lady, that her 
settled estates should be sold bj the trustees in exercise of 
their power of sale, and that the purchase moneys thereby 
produced should be laid out in the purchase of lands con- 
tiguous or near to the mansion, park, and domain of the 
husband. This arrangement was carried into effect in due 
course. The family estates of the lady were adrantageously 
disposed of by auction, and realised — as may be readily sup* 
posed — a yery large sum of money. Under the orer-zealous 
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and mistaken management of the nobleman'js resident steward, 
lands in the immediate vicinity of his mansion and park were 
eagerly sought for, and purchased, in many instances, at fanci- 
ful and exorbitant prices. Instead of proceeding quietly and 
leisurely, and of raiaimg objectioBs and difficulties, although, 
in truth, none existed, until caused by his own folly, the 
ardour of this gentleman allowed the family arrangements and 
objects to transpire, which induced, as a mc»re cautious and 
rational agent would have anticipated, the owners of all de- 
sirable lands in the neighbourhood to raise their prices. The 
lady was entirely ignorant of business, and her husband 
knew very little of it. In one case, the steward went so far 
as to offer to one of the city companies, which possessed an 
estate in the favotirite locality, £2ft00 xxMe than its utmost 
value, and to pay the expense of a pritat# Act of Parliament 
to efiable the ootttpany to sell it. 

The nobleman died in middle life, aikd his lady, when 
thereby thrown upon her own resources, and compelled to 
look ifito bet own affairs, discovered that by these transactions 
her incdtne had h&m r^ueed £1,600 per annum. 
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SECTION IV, 
FRAUDS OF TRUSTEES. 



CASES XL, XII., AND XIII. 

Children defrauded by their Parents being Thntelees henejieially entitled 

for life. 

CASE XL 

Br his will a testator devised and bequeathed the whole of his 
real and personal estate to his wife and his son-in-law > 
the husband of his eldest daughter, in trust to sell his 
real estate, and to collect, get in, and realise his personalty, 
with the exception of certain furniture, <&o., of which he 
directed that his wife should have the use for her life, and to 
invest the produce on Government or real security at interest ; 
and he directed that his trustees should stand possessed 
thereof, in trust, to pay the interest, &c,, to his wife for 
her life, and, after her decease, to divide the principal equally 
amongst his children, being a son, his married daughter, and 
two single daughters. 

His son-in-law died during the life of the testator, leay- 
ing his widow and three children in rather straitened circum- 
stances. 

The testator by his will had appointed his trustees executrix 
■and executor. He died shortly after his son-in-law, without 
haying made any codicil. 

The widow proved the will, and took possession of the whole 
of the testator*s property. With her son and unmarried 
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daughters she carried on the testator's business, taking 
no notice of her widowed daughter and grandchildren 
bejond giving the former to understand that she had no 
ckim upon her father's estate whilst she (her mother) lived. 

In the course of years the widow of the testator died 
also, intestate. The son and his still unmarried sisters 
continued to reside upon and occupy their father's &nn ; and, 
on inquiry being made on the part of the widow, who was the 
only one of the testator's children married, her brother 
declared that their mother had not left a shilling, and 
that she, as trustee, had sold the farm to their unde^ whose 
tenant he was, and had (he supposed) spent the money. 

Where was the remedy ? The son was his mother's heir-at- 
law, and he and his sisters were her next of kin. The farm 
had been sold and conveyed to the uncle, who was not liable 
to see to the application of the purchase money. Until 
2k personal representative of the mother was created, no step 
could be taken, unless, perhaps, an experimental suit in: 
Ohancery, charging fraud. But where was the evidence 1 In 
the breasts, it may have been, of wrong doers. 
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CASE XIL 

Os iSne mvarmge of an Irisli gemthsmxa, hk real estate, w«» 
settM in strict settlement^ in tbe oriHnarj form, and the 
persosffl fortune of the kdy, inrested hi the funds, was 
transferred to trustees for the jounger chHdren of the 
marriage, after the deeease of their parents. 

Two sons onlj were the fruit of this union, their mother 
^tjing in earlj life. The elder son was' educated at Oxford, 
where he indulged in habits of great extraragance, and became 
inyoived in debt. His brother was designed for the medici^ 
profeettioa. These joung ge ut te m en were warmlj attached' ti> 
each other ; and; both haTing attained' their majority, tikey 
were mutuaflj d^irous to devise some meant hy which lite 
elder might be extricated' from his cKSculties; They Inew^ that 
their father was possessed of an estate in Ireland, and they had 
heard that their mother was a lady of some fortune. But they 
knew no more. In this dilemma they were introduced to an 
ingenious solicitor in London. To him they explained the 
pecuniary embarrassments of the elder, and their joint desire 
for his relief from them ; and to him they also communicated 
all they were acquainted with respecting their family affairs. 

The first step taken by this gentleman was to cause a search 
to be made in the Kegister-office in Dublin, where a memorial 
of the settlement made on the marriage of their parents was 
found. Of this document a copy was obtained, and transmitted 



tQ Londctft^ Th0 iafosmatiAft ^icli it furnished wast ujsefiil^ 
thoo^ iii«ttfficiexiti i bftt ii lied tO) tb^diseoverj of tb» solicitor 
bj whom, thft nuuxiage seHlemeat. had h«ea prepared. The 
ladjf viim o£ aja Bagli8hifuiuJ^i.and the^ antef-nuptiid arrange^ 
xoentft oa b€« behalf ivere noad^ undes the direelion of hoe 
father. His solicitor then and still resided in London ; and 
from, him^ with somfi difficultj^, a per&cti, <»p7 of the instra- 
ment was. obtained 

Bj these means thft gentleman. who> had been coosnlted by 
the brothers acquised aiLfficieat knowledge of theiir expectant 
property. The elder was tenant in tail o£ hi» father's lands 
subject to his estiute for life ;, tho) younger was entitled to hss 
mother'a feriune in the funds,, after the. decease of his father; 

lathis position of a&ics it wsu suggested that: ». sunatof 
moneiy, sujfficient forthe relief of the elder bro&ei^ should he 
raised on mortgage of the absolute reversionary interest, of the 
younges in his mother's settled stock. With this view a 
negotiation was &et oa foot,^ in being also; arranged that the 
elder should give to the youngpc the best security iahi^powei. 
It is unnecessary to, explaux to the experienced readier the 
nature of the terms oa which oaly the^reciuired sum of noney 
could be obtained; it is^ 8uffici«it.ta say that thegi^ amounted to 
a very serious sacrifice. 

In the course of this treaty, it became necessary to ascertain^ 
by reference to the books of the Bank of England, the correct 
particulars of the settled stock. This was eifected by the 
intervention of a coiifidentiaLstofik-brokeivwho discovered that 
one of the two trustees was dead, and that a considerable portion 
of the fund had been sold by the survivor I 

The father of these gentlemen was, after the manner of 

some of his country and station, careless, irregular, and 

f2 
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wastefiil ; and it [instant] j occurred to his sons, that, in all 
likelihood, their uncle, the surriying trustee, had sold out the 
stock on the solicitation and for the accommodation of their 
father. But, be that as it might, the calls upon the elder 
brother were urgent and imperative, and something must be 
done. 

The unfortunate discoverj was therefore communicated bj 
their solicitor to the father, which necessarily led to a some- 
what uncomfortable correspondence. Subsequently, howeyer, 
it was proposed on the part of the father that, if his younger 
son would consent to release his uncle, the surviving trustee, 
altogether, the portion of the settled stock which remained 
standing in his name in the funds should be at once trans- 
ferred to the son. This offer he promptly accepted, actuated 
by fraternal affection, and an anxious desire to prevent further 
exposure. 

The elder brother was released from all his difficulties. 
The younger prosecuted his studies, and became an eminent 
member of the medical profession. The elder brother died 
unmarried, in his &ther*s life-time; and the kind-hearted 
doctor inherited the &mily estate, thus, contrary to his wish, 
reaping the reward of his brotherly love. 
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CASE xm. 

A TOUNO gentleman of good family^ but a younger son, then 
a student for the bar, and involyed in debt, addressed a lady 
of some fortune. His suit was rejected by her parents, 
although she was of age ; and she was peremptorily commanded 
to break off the acquaintance. The young people were warmly 
attached, and contrived to meet clandestinely. They were 
mutually open and candid. He explained his true condition ; 
she gave to him all the information and all the papers which 
she possessed relating to her property, in possession and in 
expectancy. An elopement took place, and they were 
married. 

The young student knew enough of law to prepare an 
agreement, by which he bound himself to concur with the 
lady, after their marriage, in settling the whole of her property 
on herself and her children, reserving to himself no interest 
whatever in any part of it. This instrument was signed 
before their marriage, and immediately afterwards he delivered 
it to his bride. 

Her parents were inexorable, and refused both pardon and 
notice. She had, too literally, left father and mother, and 
clung to her husband. But they were happy in each other, 
and hoped for better days. 

It happened, some months afterwards, that the husband 
met, in the neighbourhood of Westminster Hall, a solicitor 
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vltli whom^ previously to bis marriage, he had been on terms 
of familiar frieDdsliip. After a pleasing recognition, the 
solicitor was urgently entreated to dine with his friend and 
bis wife in the afternoon of the same day. He Avished 
anxiously to consult him ; he was the man of all others in 
the profession in whom he should wish bis wife to confide. 
The solicitor was unable and unwilling to refuse. 

The usual introduction took place. The parties were 
mutually pleased with each other. The dinner passed 
agreeably ; the cloth was removed ; the dessert was spread ; 
and the young wife and her husband, with their guest, 
drew around a cheerful fire. After a few preliminary re- 
marks, the host requested his wife to fetch and show to his 
friend the document which he had given to her on their 
wedding-day. She brought it with alacnty, and placed it in 
the hand of the solicitor. Whilst be was occupied in pe- 
rusing and considering it, be observed that the lady gazed 
upon him with an anxious countenance. The solicitor then 
inquired the object of bis friend, and, hvmg received an 
answer, be assured the lady that the insttrament was «tiictly 
correct and effectual for all its purposes. Both parties a*e* 
quested that their visitor would, as early as possible, prepare 
a post-nuptial settlement, if) pursuance of the agreement. 

The property of the lady, in possession and in reversion, 
was altogether personal, and bad been left to her by the will 
of an unmarried paternal aunt^ Her fortune in possession 
consisted of a rather large sum of stock, in which a specific 
legacy bequeathed to her had been inviested, and which, on 
her attaining the age of twenty-one years, had been trans^ 
ferred into her own name. Her property in reyereion was 
her unascertained share of the -Ysssidue of the testatrix^i 
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personal estate^ including the produce of certain real estates 
directed to be sold ; the interest of the whole being, accord- 
ing to the purport of the will, payable to her father dtrring 
his life. In settling the former there was no difficulty — 
4hat matter was simple enough ; but, with regard to the 
latter, the solicitor deemed it expedient to request informa- 
tion. He, therefore, made a respectful application to the 
father to that effect, for he was the sole trustee and executor 
named in the will, which, though sufficiently binding and in- 
telligible, had been unskilfully and informally framed. He 
positively refused to furnish any particulars whatever, 
alleging, as his reason, the disobedience of his daughter. 
In the mind of a lawyer, the proper course to be pursued was 
obvious and simple ; but the young wife implored her husband 
not to consent to the institution of a suit in Chancery against 
tier own father, and he weakly complied with her entreaty. 

Under this restriction, and in this dearth of information. 
<the solicitor proceeded to prepare a settlement as best he 
-could. The stock was transferred to trustees, on the trusts 
defined by the ante-nuptial contract. The lady's unascertained 
)share of the testatrix's residuary estate was assigned in 
general terms to the same trustees, on the same trusts, as far as 
^circumstances permitted, with a direction that after the 
decease of the lady's father they should call for, receive, and 
invest all moneys which should be then due or coming to her, 
or her representatives, in respect of her share of the testatrix's 
residuary estate. 

The unforgiving father was a partner in a very extensive 
tnanufacturing establishment. The firm failed and became 
bankrupt. He had carried into the business the whole 
produce of his late sister's residuary estate to a very large 
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amount, the interest only of which she had bequeathed to 
him for his life. A tedious and expensive litigation ensued^ 
which r^ulted in the inyestment of comparatiyelj a very 
small sum of money 
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OASES XIV., XV,, AND XVI. 

Wives (mid Children) defremded by their Truaieet vnth ike eonnivcmce of 

iheir Hu^andt. 

XIV. 

A soiiioiTOB, during his temporary absence from London^ 
and without his knowledge, was appointed a trustee in the 
settlement executed on the marriage of a young lady, with 
whose family and connections he was intimately acquainted. 
On his return home the fact was communicated to him by 
the lady's mother, a widow ; and,, feeling no reluctance to 
undertake the duty, he requested that the settlement might 
be delivered to him. 

On perusing the instrument, he felt dissatisfied with the 
name of his co-trustee, also a solicitor, who was unfavourably 
known to him. But there was no help for it. The husband 
of his young friend was a gentleman engaged in commercial 
pursuits in the great city. Her fortune consisted of a con* 
siderable sum of stock in the funds, which, on the marriage^ 
had been liberally handed over to him, and of a freehold 
estate in a distant county, producing a yearly rental of 
from £300 to £400, and therefore probably worth between 
£10,000 and £12,000. This estate was settled to the sepa* 
rate use of the wife during her life, and, after her decease, 
for the benefit of the children of the marriage (there being 
ultimately several), with the usual powers of sale, exchange. 
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^c. No life interest was limited to the busbacd, in con- 
sideration' of the personal property relinquished to him on 
the marriage. 

The solicitor and trustee proceeded to inquire for the title- 
deeds relating to the settled estate ; and, after the lapse of 
some time, he discovered that they had been deposited bj the 
husband with a Jew money-lender. From him ihe deeds 
were immediately demanded, but in vain. After the com- 
mencement of legal proceedings, however, and, under the fear 
of exposure, they were delivered up, probably on some arrange- 
ment made by ^e (so early) ne&tious hushinkd. 

Thus, finding himself engaged in a sespaiuubk and un- 
cooiforfcable trust, he immediately resolved that (if possible) 
the rent of the aefctled estate should be vec«iv6d by so hxnd 
but his own, and thauy always be paid over by *the «ame 
hand to his lady \Cmtm que trust, en her separate ^receipt, 
strictly in aecordanoe with ihe terms of the :settlement. To 
this effect he gave notice to the tenant ocoapying the estate, 
who, an his ^Indemnity, agreed to remit the rent half-yearly 
to him alone* 

As currently eaoh half year expired, eo surely did the 
husband demand the rent. As regularly as be was refused, 
so semi'^aimuaMy was the unfortunate trustee subjected to 
imult and abase. But, during a long period, ht ffirmly 
maintained his original resolution, and always paid the 
money to its lawful owner, ignarant, but neither caxelew 
jior unapprebensive of its subsequent destination. He ccmlsd 
do no more. 

(sblled by mpeated annoyance and undeserved obloquy, the 
solioitar Irequently coBtemplated the extinguishment nf his 
^ust. But a sense erf duty, albeit ^nremisnerated^ iindaeed 
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him for several years to persevere. Unhappily, patience and 
forbearance have their limits, and in an evil hour both gave 
way. 

At lengthy on a final repetition of insult, with aggravated 
violence, the trustee flatly refused to act any longer, and, in a 
moment of unusual irritation, kicked the insolent husband 
out of his office. On the following day he delivered the rent 
to the lady, took from her the last receipt, and communicated 
bis resolution to resign. She never received another shilUing^ 

A successor was speedily nominated. The solicitor was 
released, relinquished his trust, amd delivered the title^eeds 
of the estate to the new and continuing trustees. Relying on 
infonnstion futnished to her by her friend and former trustee, 
that the produce would be inTCsted in the funds for ihe 
benefit of herself and faer famOy, the lady, without further 
reference to him, consented to the sale of the settled estate. 
Her husband and the two trustees divided and squandered the 
whole money produced by the sale, and, in the result, the 
unhappy lady «md her children were reduced to penury. 

This narrative is communicated by him whose impatience 
of long-endured rexation was tbe proximate cause of the de* 
plorable catastrophe. 
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CASE XV. 

Om the marriage of a young ladj, a ward of the Court of 
Chancery, whose fortune consisted of upwards of £15,000 
£3 per Cent. Consols, articles, and subsequently a settlement, 
were executed under the direction of the Court, by virtue of 
which, after she attained her majority, the stock was trans- 
ferred into the names of two trustees. The lady's fortune was 
settled for her separate use during her life ; and, after her 
death, for her husband for his life, in the event of his surviving 
her, and after the decease of the longer liver, for the benefit 
of the children of the marriage. 

The gentleman to whom this lady was united in marriage 
held a very respectable Government appointment, with a fait 
prospect of advancement ; and, not being in circumstances to 
make a solid settlement, he entered into a covenant with the 
trustees to effect and continue a policy of insurance on his life 
for the benefit of his intended wife and their family. 

The trustees named in the settlement were the solicitor of 
the lady, who had been well known to her father, and who wa» 
as well known to the then Lord Chancellor ; and a military^ 
officer, a near relation of the intended husband. 

The marriage was quite as happy as marriages for money 
usually are ; but the husband's prospect of advancement was 
marred by his inattention to the duties. of his office, from. 
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which he was ultimately compelled to retire, on a small pension, 
in preference to dismissal. 

Whilst the solicitor-trustee lived, all went on well, so far as 
related to the strict performance of his dutj. He regularly 
received the dividends of the settled stock, and paid them into 
the lady's own hands ; and he also succeeded, hy his firmness, 
in inducing, if not compelling, the hushand to pay the premiums 
On his policy of insurance with equal regularity. But, after 
the lapse of about ten years, he died. 

It was subsequently to this event that the husband resigned 
his appointment. His relation, the surviving trustee, sold his 
commission, and they jointly embarked in speculation after 
speculation. For some time the wife continued to receive her 
dividends, out of which (perhaps, as theretofore,) her husband 
generally contrived to wheedle her. They became reduced in 
circumstances, and lived in a style inferior to their former 
state. The education of their fairiily was neglected in con- 
sequence of their diminished income, the husband representing 
that a considerable portion of it was absorbed by payment of 
the premiums on his life insurance. Still she solaced her 
mind by the reflection that the money so insured and her own 
fortune in the funds were safe, 

Ko successor of the deceased solicitor in the trust was 
appointed. The wife had no friends competent to advise her, 
who were sufficiently or at all acquainted with the trust 
affairs ; and her husband did not trouble his head about the 
matter. It was enough for him that he could now accompany 
his relative, the surviving trustee, half-yearly to the Bank of 
England, and receive from his hand his wife*s dividends, of 
which he gradually gave her little or no account^ beyond 
informing her that he had got the money. 

The speculations which her husband and his relation entered 
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ufMin tram tinie to time» iiiT«lis«d thenai io. «fiig9g.emftjito> wkwln 
thej were frequently unable to meet, and ia diJScuXtMft ^MA 
finallj became iuextckaUfi. Tbe ficst a]ikm>«a bk^v inftioted 
upoA tbe poor wife and ber cbUdren was tba lor&ituxo of tiie 
policj of iasoiance oa her biuband's lift hy non-payiOjWt of 
tbe pieBiiaBL Fecaniarj piesaure and tbreatened cBagraoo 
induced tbe busband to tempt bis tratee ffor botktheinabu/J 
to sell «ut a amall part of tbe settled stock ; and> the iee 
being tbus broken, tbej enlarged tbeir speculative opexatioiMr, 
dealing witb tbe wife's fortune a» Ibeir capital without com- 
punction. 

Occasional gleams tf sunebine, and now and. thea a chaafio 
luckj bit, enabled tbe buaband to assume falsa cbeerfiilaess at 
borne, and sometimes to pour gold inta hi3' wife's hif* boi 
tbej also lured oa these mad, reckless speculatois to their 
doom. Both were ruined ; the whole of the lady's settled 
stock was, from time to tioae, sdd, and all the money waa 
swallowed up in the gulph. The wife and two children 
became pennile^. 
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CASE XTI. 

Os the marriage of a Mj, her property in possession, consist- 
iirg ofupwands of £2O,0€€v inyestedl lit the fkntis, was, with a 
fbrther sum m expeetamej, tvansftrred to imsttes, in trust jfor 
the husbaiKl aitd wife (furaiig^ their joint liTes^ met afber the 
decease of either ht trmt for the suryiror Ibr Me, and after 
the dearth of the swmror m trust for the dffldreB of the mar- 
riage m e<^ual shmm. The tnistees were the hrfy^ brother, 
a retired nilitarf efteer, aani the abettor of the gentlemaB. 
The <feed[ of settleaest e<HitarBed a power, authorising the 
trusteoEi to sell a portion ef ^be stodk, 9iadt to lend the produce 
ta the hwhand ler hie adTanoemeirt in ]ih, which power was 
very speedify exercised. The dSspositieit and habits of the 
hnsbamd; dowblless inllnenced hj the accession of hb ladj's 
fbrtuney were extraragant and speculatiye. The sum which 
had Been advanced was therefiire soon found to be verj insu^^* 
ctent to meet his requirements, and a further supply was de- 
sired'. At this time boCh the trustees were in needy cir- 
cumstances, which rendered a negotiation with them by the 
husband, with the weak compliance of the lady, an easy 
matter^ Thus occurred the first breach of the trust. A fur- 
ther considerable portion of the settled stock was sold, to 
supply the es^igencies of alt. The husband was thus enabled 
to keep his usual establishment, and, by a continued indul- 
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genoe of his expensive habits, he managed to lull the suspicions 
of his ladj. Still the hour of need was not far distant. Again 
was the poor wife's fortune resorted to. And so, from time to 
time, as the necessities either of the husband or of the trustees 
arose, inroads were made, until the whole settled stock was 
dissipated, and the husband and wife, with their two children, 
were reduced to utter destitution. At this period the ladj's 
brother died, leaiing the solicitor, then insolyent, sole-surriy- 
ing trustee of the worse than useless settlement. The wreck, 
howeyer, was not yet complete. Aflber a few years of great 
suffering and priyation, a further sum of about £3,000 be- 
came ayailable, by the death of a member of the lady*s family, 
being the amount of money in expectancy included in the 
settlement. It therefore became the duty of the surviying 
trustee to apply for, receiye, and invest this additional fund ; 
but he seized the opportunity to relieve himself of the trusts by 
refusing further to act, and thus to compel the appointment of 
new trustees, and to obtain a release. No prudent or respon- 
sible persons could be induced to undertake a trust which 
had been so improperly dealt with and abused; but this 
seeming difficulty was discovered to be an advantage to the 
husband's designs. His firiends were canvassed, and two 
gentlemen, in apparently respectable station and circum- 
stances, were found willing to undertake all the responsi- 
bilities upon terma. A release was executed to the only sur- 
viving trustee, and the two new trustees were duly appointed. 
They applied for, and received, the money ; but, instead of 
investing it in the funds, according to the directions and 
upon the trusts of the settlement, they disiribuUd U according 
to the iermt of their contract with the htid>and, each receiving a 
ihaxe! This, like the preceding sums, lasted but a short 
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time ; and the unhappy lady, with her husband and inno- 
cent children, was again driven to the most painful ex- 
tremities. Both the trustees had vanished. Both had gone 
abroad ; the one for his own (peculiarly personal) conve- 
nience, the other to fill an appointment in a distant colony. 
Both were hopelessly insolvent ; for, although at the time of 
the cUstribtUion they had engaged to repay the moneys they 
then received as their shares, neither of them was able to 
produce the smallest part. In this deplorable condition the 
husband and his lady consulted another solicitor, who, after a 
lengthened negotiation with the gentleman who acted for the 
two new trustees, a prospect arose of their recovering a portion 
of the money which had been advanced to one of them, and it 
was proposed that a policy of insurance should be effected on 
the life of the other* Before, however, the hoped for money 
was paid, the trustee from whom it was anxiously expected died; 
and the relative who had consented to assist him in perform-- 
ing this act of justice, felt himself relieved of the necessity 
and declined to complete the arrangement which had been 
proposed. The now surviving trustee has not effected the in- 
tended policy of insurance on his life. He has been applied 
to and threatened in vain. He answers, that he has nothing 
whatever except the emolument derivable from his office, 
which he insists is barely sufficient for his own sustenance. 
The husband has since died. His unhappy widow and her 
children are left in poverty, and are entirely dependent upon 
their own exertions for a scanty subsistence. 
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PROPOSAL 

FOR SECURITY AND PROTECTION OF PROPERTY BY THE 
BSTABLISHMSNT OF A PUBLIC CORPORATE TRUSTEE 

8QCI8XI!. 

TBB OBJECTS AND FUBPOgSS- OF THE VBOPOSBD 90CIETT 

MAY BE STATED AS FOLLOWS : — 

I. — The power of appoiatiDg the socieij a*, trustees vithoat 
prior -notice or leave,. 

II.— Absolute security of Cesim §^ UwU m. all trust 
property vested iu the society as tnutees. 

IIL-««*Ooutinuous. succession or existence of trusteeship* 

IV.—- Diminution of expense. 

Y. — The control of the Cestui que ir/uMs over the estate^ 
and management of the trust affiurs by their proper l^gal 
advisers. 

YL'— Rc^larity in the transaction and management of 
trust business and affairs* 

YII.^-4.dvances of mpney on security of life ii^erests at the 
current rate of ipteresti and on a. loir scale of premium for 
life assurauce. 

YIII. — Advances of mon^ on security of absolute or con* 
tingent reversionary interests, on the lowest possible remu- 
nerative and secure terms and conditions. 

IX. — Receipt, payment, and investment on securities of 
moneys remitted or entrusted to the society, and the due dis- 
posal, as advised, of deeds or other instruments or securities 
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traasmitted by ponnns rendeait vt hom» and abvoad* with 
absalnte seounty £br acciuttoj and panetoaUty. 

X.-^«r&ot r^^tttnufeioa- of trusts property aadiaffuriiy iJEmttl^r 
of iu&miationL to afl p«i»oii8 legiiLj or beB«fienlly intaisitedv 
with prompt approjfiriation and distsUaotion when exigible* 

XL^^DSie acceptunoe by ther soeioty of powers of attomey 
from peisosis at home or abroad, for the receipt, traaaxmesion^ 
or other application of rents, dtvideiids, annuities, and other 
sums of money coming to the gsantor ; and for the sale, dis* 
peaal, or pi^chase of real or persond. property, as well as for 

I 

the execuUon of deeds and other doeaments, 

Xll,— Aeoeip^ safe custody, and repayment, on one di^V 
notice, of depoMt moneys paid into the hands of auotioneers 
and agents, on sales of estates by public auction or pmate 
contract, with interest at the rate of £2 lOs. per omit, per 
annum. 

XIII.— QJhe. deposit, sale ouAody, preserTation^ and pro- 
duction wiien^lawfaUy xeqfaired, of title doeds^ writings, and 
muniments 4fS tiUe. 

THB MODE OP OPEBATIOK AND' COUBSB OF FBOCEBDIMa 
PBOPOSED TO BE ADOPTED AND PUBSUED BT THE IN- 
TENDED SOCIETT MAT BB» THUS STATED : — 

1. — That the society shall be incorporated by an Act 
of Parliament, and shall be managed by a chairman, a 
deputy chairman, two trustees, a board of directors, 

two auditors, a manager, a registrar, and a secretary. 

2. — That all persons about to settle property, of any 
description, either by deed or will, shall be at liberty to 
appoint the sooiety, being a body corporate, and having 
perpetual succession, as trustees, withoiU prior notice, leave, or 
license, o 2 
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3. — That an attested copy of eyery deed by which the 
society shall be so appointed trustees, shall be forthwith 
thereupon transmitted to, and deposited, and registered in 
the office of the society ; and that an office copy of eyery 
will by which the society shall be so appointed trustees, 
shall in like manner be tnuismitted, deposited, and registered. 

4.^-Wheneyer cases occur in which several sets of trustees 
are required ; when a settlor or a testator desires to nomi- 
nate trustees to uses, and trustees for other purposes, ren- 
dering the duties of the one distinct from the functions of 
the other, provision will be made for such exi^ncies by the 
formation of a syndicate, consisting of a given number of the 
directors, continuous succession being secured by the devolu- 
tion of the office from deceased or retiring members upon 
those directors who shall in due course be chosen to supply 
their places. 

5. — That a committee of five gentlemen, members of the 
legal profession, but not in actual practice, shall be appointed, 
to be called " the law committee" of the society, of whom 
three shall be a quorum, the powers of which committee 
shall expire at every annual meeting of the society, but the 
members shall be eligible for re-appointment. 

6.— That the law committee shall meet three times at the 
least in every week, and shall be at liberty to hold extra- 
ordinary meetings as frequently as the members may deem 
expedient, and shall be paid by annual stipend, and not by 
fees. 

7.— That solicitors acting for parties beneficially in- 
terested in trust estates vested in the society, and being 
desirous to deal with the trust property in any manner 
whatever, shall lay before the law committee a proposal in 
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writing, explaining the object in view and the eonise de- 
signed to be adopted, and shall be at liberty to attend upon 
and confer with the committee at anj of their meetings. 

8. — That the law committee, shall examine and consider 
every proposal for dealing with trust property which shall be 
laid before them, and by a majority of the members present, 
shall approve or reject such proposal, and grant or withhold 
their .^, the chairman giving a casting vote in case of differ- 
ence of opinion and equality of voting. 

9. — That all such proposals shall be entertained, considered, 
and decided upon by the law committee without any charge or 
expense whatever being imposed upon or incurred by the trust 
estate, save only such charges (if any) as the society may neces- 
sarily incur for their own protection and security in the just 
performance of their duty. 

10. — That in every case in which the society shall be ap- 
pointed trustees in the place of deceased, retiring, or incapaci- 
tated trustees, the instrument of appointment transmitted to 
the society shall be accompanied with an attested or ofEioe copy 
•of the original settlement or will creating the trust, and with 
an authenticated report, account, or certificate of the then 
actual state and condition of the trust estate and affairs, and 
of the parties interested therein ; which instrument of appoint- 
rnent^ settlement, or will, and report, account, or certificate, 
ehall be forthwith referred to the law committee ; and, if it 
shall appear to them that the trust estate has in any way been 
eo dealt with as to increase the responsibility of the future 
trustees, the society shall be at liberty to decline to act, or to 
require ample indemnity in the event of their accepting the 
trust j and that in all cases in which the society shall decline 
to accept the trust, all the costs, charges, and expenses incurred 



in commfKUkoe of «tcli«ppouitiaHity juid incAidar iodiTattiilM 
SMfftj 4f Ae 'twtat flBMe» tskaU be bozM «fti ffod bj thft 
partiesisiMtiled Mieram. 

A(l«««i^IlMt •vesy piopiMd svbstttitd to •Uie law aomnktee^ 
e?ei7 fcoiriinfi and tropvrt AuUfe, ^nssy /So^ yantei, and dl 
pa wtd Kngi ttofcflP by then, AiiL be Mgielved «ii)tbe dBoe ef 
tbe-eeeMty. 

n^^^iVhtt «be kflr rauMtee ehyB ky « MMtU^ M^ii; i^ 
its proceedings before the board of imtkan. 

t8.'--ini«t % iOoiMBsttae iitf fiv« sa«Mber»<fihe society ehall 
bo«pf«uitod,iobe«olled -^ibe loan and ad-vMMO ooMWitoe " 
of iihe :fooiety, of nrbom Ame shall be a «|iionnn> Iho foweiB 
ef lAiob coomttiteefsliaU taefage §A mvrf aamnal naottiiir^ 
Ae seoiety, but «be mflmban aball bo'Ol^Me for 9aHq>poiiife^ 
xnent. 

-14.'-«^llbat Ae loan and adTsnoe aoounttee shall meet once 
tit ^teat in «i«ry weak, aikLshall be at liberty to hdd <es- 
^raosduHvy flneotisi^B a» fpaqnen^aa 1^ maaiben may deeaft 
e^MidMiit. 

15,-i^Tbat sotidtofls «oticg for parttes beaefieially kttemted 
m trust estates, 'vested k tbe society as trustees, and being 
dssirotts ito obtein advnooes of money on seonrity of present, or 
aiNMiliite, lOr oontiiigeBt reventonary interests in the tmst f ro» 
pevty, sMil lay before the ban and advance oommtttee a pvo- 
posal in 'writn^, stating the an^unt of money required and 
the purpose for wliic^ tt is needed, and explaining ^ natvBP^^ 
partneuiars, and Talue of Iflie eecurity ofibred, and shall be at 
Hberty to attend tiponand confer with the oomoMtteeat any of 
iheir meetings. 

H.— 1%at Ae loan andadtanee oommittee sfadi ezaoMae 
and consider erery piup esa l ix the advanee of money wbieh 
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sbaR be laid Worn them, and by a majority of the membeiti 
present sball approve or reject such proposal, settle and tddjttil 
the terms «nd eKrodittmn nm'^ich iniy adrance oif money t^all 
be nade^ and gwut <ff "W^&AiSSJSLIiheiTfiat, the cbairmati giving 
a easting vote in case of dliGBerence of opinion and equality cnf 
voting. 

17.— ITiat every proposal for ike advance of money sbaS 
be accompanied witb a deposit of £i per cent, on tbe sum 
reqttired, such deposit to l)e i«tiimed if the proposal be re^ 
jected, and to be applied in or towards payment of the ex*- 
penses to be iwcnrred in the preparation of the iiecurity, if the 
proposal be accepted. 

18.— That every proposal for *the advance dt money which 
shall ^e approved by the foan and advance committee, andfk* 
which their fiat shaH be granted, shall thereupon be referred 
by them to the law committee whose duty it shall^ be to see 
the security propetfly prepared by the society^s soMoitor, and 
esrecuted by the a ooeos a r y parties. 

19.— That in all seomttres for money agreed to be advanced 
by the i^ociety, the names of the trustees of the society shall 
be ins6rt;ed as Hke mortgagees or persons lending the money. 

2<D.-^That M costs and expenses incident to the preparation 
and execution of securities for money agreed to be advanced 
by the society, shall be borne and paid by the parties bor^ 
rowing the same, subject to the application of deposits for 
that purpose in the first instance. 

2'lw*-«^That every proposal submttted to the loan and ad- 
vance committee, erery decision and teport made, every ficU 
granted, and all proceedings ^MOfd securities taken by tben:» 
shall be roistered in the oftee of the society. 

22.^-«That the lo«i and advance committee shall lay a 
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monthly report of its proceedings before the board of 
directors. 

23. — That if any person beneficially interested in trust 
property^ vested in the society as tmsteos, shall be dissatisfied 
with the decision of the law committee, or of the loan and 
advance committee, on any proposal laid before them, in 
accordance with the dth and 16th rules, he or she shall be at 
liberty to appeal to the board of directors, and to be heard 
before them in person, or by his or her solicitor or agent in 
support of his or her objection to such decision. 

24. — That all persons desirous of availing themselves of the 
aid of the society in the management of their pecuniary 
affairs, securities, or other property, shall be at liberty to 
execute powers of attorney for those purposes, the forms of 
which will on application be forwarded from the office of 
the society. 

25, — That all business relating to the pecuniary affairs of 
persons who may entrust the society with money for invest- 
ment or otherwise shall be managed and conducted wholly by 
the manager, under the control of the board of directors. 

26. — That in all cases where the costs, charges, and ex- 
penses of solicitors, acting on behalf of parties interested, 
shall be payable out of the trust estate or property, the same 
shall be submitted to, and examined and allowed, by the law 
committee of the society, previously to the payment thereof. 

27. — That all persons, satisfactorily proving, themselves to 
be beneficially interested in property vested in or intrusted to 
the society as trustees or otherwise, and the duly authorised 
agents of all such persons, shall be at liberty, on personal ap- 
plication at the office, and on payment of a small fee for the 
search, to enquire and ascertain the then state and condition 
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of the property and affairs in which they so prove them- 
selves, or their principals^ to he interested. 

28. — That ever J instrument, whether deed, will, or power 
of attorney, hy which the society shall he appointed or 
clothed with the character and responsibility of trustees, 
shall be accompanied with a schedule, containing a particular 
and accurate account of the nature, extent, amount, value, 
and annual income of the real or personal estate thereby 
vested in or entrusted to the society ; and that every such 
schedule shall be subscribed and certified to be true as 
follows — in the case of a settlement, by the settlor ; in the 
case of a will, by the solicitor or agent of the persons bene- 
ficially interested ; and in the case of a power of attorney, 
by the grantor. 

29. — That all persons about to sell estates by public auction 
or private contract, shall be at liberty to stipulate in the 
conditions of the sale, or otherwise to direct, that all deposit 
moneys paid into the hands of the auctioneer or agent shall be 
by him forthwith paid into the ofiice of the society, there to 
remain until the completion or the abandonment of the sale 
and purchase; and that such deposit moneys shall bear 
interest at the rate of £2 10s. per cent, per annum, and shall 
be paid over to the vendor or purchaser, as the case may be, or 
his agent, on one clear day*s notice in writing to be given to 
the society by the solicitors of both the parties. 

30. — That all persons shall be at liberty to deposit and 
place in the custody of the society, for safety and preservation, 
the title-deeds, writings, and muniments of title relating to 
their estates and property, to be re-delivered (if required) on 
clear days* notice in writing, to the owner of such title- 
^eeds, writings, and muniments of title ; and that all persons. 
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Mkiis&ctoiilj pvoTii^ tbennelTtt to Iw beneficiaUj inteMited 
in the estates or pnporty to wliiofa any such titk-deeds, 
ym^gjBf aiidmii9]i&«nii isf title mlate, and the duly antho- 
rised admits of all tndi penons, shall be at liberty, on personal 
appUoation at ^le offiife,4ii%er the expiration of elecr 

di^' notice, to he given in inritang, and on payment of a 
&e accosding to the time ^coupied to inspect, examine, and 
idkt copies, ^bstraotB, or eittracts, of or fhmi all or any of 
enoh tidevdaeds, imtings, and mmniments of title. 



EXPLANATORY OBSERVATIONS. 



Iw preceding seotions of this work, ibe author has endeavoured 
to ^splaiB ** Tak hatubb ov vkokbi^ and ^' The nsoB of 
TTO0I0 avB TBiNRrsM-^*' «nd in m eoiies of VBveported '^Gasbs' 
he has illustrated the positions previously laid dewn* iW 
readera <€ these pages, un^wip ed ca 43ie love and pxaoiiee of the 
law, w^ liaire heen prepared leriha assertieii and proof that 
^ all -tnrft prupef iy ,^7 w vwdl e d , k-expewd to danger ;** and 
few «4io may have patioMe ifoi «ead ft throngkeut will close 
the ^eliifne without aoknowiedging the -nnespeoled and unwel- 
come tnHdi. 

If it were possible to make an estimate ef the Talae of Teal 
attd pevsouA estate m ibka iwaatey which is i&e subject of 
"'moBrss," and -rafted in ^T^wtoes," the magnitude and isn- 
pwtanee of ihe suijieefciiow bronght under illie ne^ce of tiie 
pubHc would ezcHe wonder. If k dad not <)Oiifoimd the imder- 
standing. Doubtless tiie nusber of cases ia whiok ifrauds and 
losses annuallj ocour would pi ore, tf tlnj ako ^uld be asoor- 
tained, to bear an aimost rncaleulably min»te proportion to 
tbe earn total ; but tliese resits, were they capable of being 
redoeed to figures, would form oo vrgament in support of the 
existing i^stem. If, whfliin the Itmiled OKperience of llie 
author, and cif o»a friend, wImso tosistaflMO he desires to 
acknowledge, the sixteen preceding ** Gases,* none xsi wbteh 
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appear in the " Reports/' haye arisen, it may well be imagined 
that Terj manj others, also not brought to light, hare taken 
place. The author, howerer, conceiyes that enough has been 
«hown in these pages to evince the grievous want and the 
indispensable necessity of " security and protection** for trust 
property. 

The " objects and purposes" of the society proposed to be 
established with these views, and the ''mode of** its intended 
•^^ operation,** have been laid before the reader ; and it will 
have been observed that the author*s scheme embraces the 
transaction of various matters of business other than purely 
4;rust affairs. 

To make trust property absolutely secure — to render the 
appointment of individual trustees inexpedient and unneces- 
sary — and to provide uninterrupted continuity — preserving 
ihe control of the persons beneficially interested, and leaving 
the management and conduct of the trust affairs unfettered in 
the hands of their own legal advisers, are the principal objects 
^f the proposed society. 

It is, however, as much the intention of the author to relieve 
honourable and kindly disposed persons from the reluctant 
consent to accept, or the painful necessity to decline the 
proffered office of trustee, as to preserve inviolate the property 
of Cestui que trusts; to save the inconvenience and expense 
incident to the appointment of new or succeeding trustees, as 
•to avert the possible consequences of neglect or delay in making 
such appointments ; to &cilitate the transaction of trust affairs 
by the proper legal advisers of the parties concerned, without 
interference on the part of |the society, as to afford additional 
assurance to those parties that their trust affairs will be so 
properly transacted. 
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It will therefore be obvious that the absolute security of 
tnut property^ with the protection of Cestui que trusts, and 
the certain careful conduct of settled real or personal estate to 
iUjtut desHnaiion, must afford comfort and peace of mind to 
all those who maj avail themselves of the aids offered by the 
proposed society. It is not denied that to a great extent these 
objects are, according to the present administration of trust 
affairs, quite within the bounds of reasonable probability, and 
that the existence of the one, and the prospect of the other, 
are generally looked upon as certain and inevitable. But it 
will not be doubted that possession is preferable to expectancy 
and that truth and &ct, cucertainable at an^ moTnent, are more 
valuable than the most implicit faith and confidence. 

It is not designed that the society should assume or inter- 
fere with the proper duties of executors, being the realisation 
of the testator's estate, the payment of his debts and legacies, 
and the distribution of the residue. But all cases of express 
trust, created by wiU, as well as by deed, will come within the 
scope of the society's proposals. 

There is, however, a class of constructive or implied trusts 
to which the aid of the society might be very beneficially 
extended. Executors and administrators, in addition to their 
strictly proper duties, often stand, during long series of years, 
in loco Jiduciaif subject to responsibilities from which there icr 
no escape, and against which there is no protection, save by 
resort to a Conrt of Equity. In the case of infants, entitled 
under a will as specific, pecuniary, or residuary devisees or 
legatees, or under letters of administration as next of kin, the 
security of the capital or corpus is the first object ; the due 
application of the income or interest the second; which 
duties, at the option and on the appointment of parties 



94 PERILS OF rnvMi mm trvstesb. 

comp^tettty the Bomety aSen to pexfarm ; it being inteaded to 
apj^jr to IVurli«nflOi for Iomt^ to iaiaroduce into ti^ jocietyfs. 
Act of IneoEpomtiQn a cbniie nliaving all aMoaitoii' and. 
adminifltratoxa wlu> msy^ avail thenurivvs of the rohrtitntion. 
of the societj in their conBtmotive or implied tautB< feom all 
fiitiire ra^niibiliijr. 

Another prnpoee which, the aooietj will have in 'view^ i» 
the tempoTMy or pennanenti peonniaxj acoommodatioB toad 
aid of CeMiui que trtuUi entitled, in poneMion. oe ia xeMOBion 
to tmet fandft or property ^raeted in Hm societj as tni0tee& 
Saoh aooommodation or aid ie frequentlj l6|;itisnatelj se- 
quired; and it is neediest to enlarge upon the esorbitant 
terms which are invaziablj saqnixed when it is sou^tfoc in 
quarters at present availaUe ;. nor does it require much ei^- 
pknation to show that the soeiely will be enabled to a&ad 
the asnstanoe contemplated on nueh more &Toarable terms, 
with less delay^ and at infinitelif less expense, than it oould 
possibly be obtained elsewhexa. 

Care will be taken in the constitution and in the eeaatrno* 
tion of the rules of the sooietj^ that the poww qow under 
consideration shall nerer be eseiwised m ministermg to eastra" 
wigfiince^ in mf/pplying expectaaxt hem with the meane qfmeeeUeee 
expenditure, or in JuoiiiieMng. unifiiei or impmdeni euUicii^ 
iion. rmder an^ cireumstaneei^ But^ whene an admnee of 
money on security of the life estate of a parent or of the 
reversionary interest of a child, shi^ be shown to be required 
for proper advancement in life, or wherci under other ciroum- 
sUmces whioh will oooor to the reader, such an advaaoe shall 
appear to be important and beneficial, it is conceived that 
the suggested power may be usefully and honourably &Ber- 
cised* 
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As A sisTiKor ABs JMJxsBWvmT BBAiicai of their busifluMfi,, 
it ift iiirtlica' propoied tkat penmui desiroua to inveU monep in 
anff' ^peoiu of security should he &t lihertj to retort to the 
seeietj far amstance. The corporate character aud vnvetted 
ctifiiial of the society will fona an absolute guanuntee to all 
pwBOiie who may ^tnist their money, securities, or other 
px^pevty to the society for inyestment, safe custody, or other- 
wise; and although it is not intended that the society should 
act as banken, it is conceived that the facilities proposed, to 
be a£Ebrded will be found to be available for many usefiiL 
purposes. 

It is intended that the society should keep a perfect daily 
register of f&e prices current and market value of the pubUo 
funds and securities, and of shares in railways^ canals^ minea* 
baakS|. guh imd waiter works, and tdl other joint stock cQin*> 
paniea and undertakingSi and be thereby enabled at all times 
to famish ihe best in£orniatian; to persons intending to make 
temporary or permanent investmento of mon^, or torselL and 
dispose of securities, shaiw, and other property. Securities, 
shares, and other property^ whether purohaaed or obtained 
through the agency of the society or not, may be deposited 
with them for safe custody^ and will be sold and disposed of 
on the most favourable and advantageous terms at any time 
by the direction of the owner, and the money produced will 
be remitted, paid over, or otherwise disposed of according to 
his order. 

In the case of peawoiis possessed of property or income being 
desirous to leave the United Kingdom and to reside tern* 
porarily or permanently in forei^ parts, or being resident 
either at home or abroad, the society would accept powers of 
attorney for the receipt, transmission, remittance, or other 
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payment or application of rents, annuities^ diyidends, interest, 
or other moneys belonging, accruing, or otherwise coming to 
the grantors ; for the sale or disposal of real or personal 
estate, and for the payment, transmission, application, or 
appropriation of the moneys to arise therefrom, as well as for 
executing deeds and other instruments ; all powers of attorney 
being framed in such terms, manner, and form as to define 
the specific objects and purposes of the grantors, as well as the 
duties of the society, to meet and proTide for all reasonable 
and probable exigencies and requirements, and to clothe the 
society with the character and responsibility of trustees. 

Very large sums are annually paid into the hands of 
auctioneers and agents, as deposit moneys, on the sale of 
estates by public auction and private contract. In con- 
sequence of defects and difficulties in the title, sometimes of 
captious objections or abundant caution, of the absence of 
parties, or from other causes, these moneys frequently remain 
unproductive in the hands of such auctioneers and agents ; 
and it has happened that deposit-moneys have been lost by 
bankruptcy or insolvency. It is therefore proposed that the 
owners of estates intended for sale shall be at liberty to stipu- 
late and direct that all deposit moneys in respect of their 
property shall be paid by the auctioneers or agents employed 
into the office of the society, there to remain until the com- 
pletion or the abandonment of the sale and purchase ; that all 
such deposit moneys shall bear interest at the rate of £2 IDs. 
per cent, per annum ; and shall be paid over to the vendor or 
purchaser, as the case may be, at a single day's notice. 

In evexy case where, under, and by virtue of any such 
power of attorney as above mentionedi or by any other means, 
any sum of money amounting to £ or upwards. 
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belonging to any person, shall be received bj, and shall remain 
in the hands of the society for calendar months, 

without direction for its appropriation, it shall be the duty of 
the society forthwith to lay out and invest the same money in 
some, or one, of the Public Government Funds, to take proper 
meansfor its instant identity at any time, and to accumulate 
the same and the dividends and interest thereof until lawfully 
called for. And in the event of any such money or fund 
remaining so uncalled for in the hands, or name, or under the 
control of the society, for the space of one whole year, it shall 
also be the duty of the society to give public notice thereof 
by advertising the same and the full particulars, with the 
name of the owner, in the London Gazette, and also in a 
report or circular to be annually issued and published by the 
society. 

Although it may be needless to remind the reader of the 
unclaimed stock and dividends remaining in the possession of 
the Governor and Company of the Bank of England, or 
transferred by them to the Commissioners for the Reduction 
of the National Debt ; of the stock and dividends remaining 
unclaimed in the possession of otter public companies ; of 
the unclaimed funds and cash standing in the name of 'the 
Accountant General of the Court of Chancery; or of the 
money and property unclaimed at the General Post-office •» 
this public knowledge of a very large amount of dormant or 
uncalled-for wealth, information respecting which is, to a 
great extent, inaccessible, justifies the notification that those 
who may repose their confidence in the intended society will 
with their representatives, be protected from any such gulph 

• The unclaimed money aud property at the General Pn«f nffln* 
exceeds in vine £30,000 j,eranntm. ^ ^^^^ General Post-office 

H 
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of mystery and loss, as £ur as haman means and foresigkt will 
avail. The objection of the Bank of England to furnish any 
information whatever relating to stock standing in the names 
of persons, is well known and probably well founded ; but 
the operations and business of the society will be so con- 
ducted and managed as to render any such precaution 
altogether unnecessary. 

It is well known that large estates in this country have 
heretofore been, very frequently now are, and will continue to 
be, sold in lots, and that on all such occasions the title-deeds 
are delivered to the purchaser of the largest or most valuable 
lot, on his entering into cov^iants for their production to the 
purchasers of the other lots. This arrangement, which, under 
sudi circumstances, is unavoidable, is oftentimes attended 
with inconvenience, delay, and expense. On the re-sale of one 
of the smaller portions access to the original title-deeds is 
required. The person to whom they were delivered, and who 
covenanted to produce them, may also have re-sold the property 
he purchased ; may have changed his place of abode and gone 
to reside at a distance or abroad ; may have died and left his 
aflfairs in such a state as to cause a suit in Chancery ; so that 
it may be difficult to trace and to obtain the production of <fee 
required documwits. To obviate all difficulty in tiiese vciy 
numerous oases, it is proposed ihat ownem of estates to 
which the production of title-deeds to others is incident, 
shall be at liberty to deposit euoh deeds in the custody of 
the sodety, for safety, preservation, and prodnctiaL or de- 
livery whenever required. And it is farther sf^ested tluKt 
the owner of an estate, about to be sold in lots, shall be at 
liberty to stipulate, by the conditions of the sale, that, on its 
completion, the title-deeds shall be deposited widi the sodelgF 
on covenants for their production. 
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It maj be thought, on a cursory perusal of this proposal, 
that the suggested references to the law committee of i^e so- 
ciety on all proposals for carrying trusts into effect, or for 
the exercise of powers Tested in the society as trustees, will 
interfere with and impede the progress of solicitors acting for 
the parties interested. But on examination it will be found 
that the contrary effect will be produced. No additional ex- 
pense will be incurred. BjBaTTLAUTi? in the transaction of 
business will be insured. The tbub dttsbbst of all parties 
will be protected. The very frequent periodical and regular 
meetings of the law and of the loan and adyance committees 
will insure expedition. And the careful deposit and registrar 
tion of all proceedings, documents, and munimoits, will afford 
at all times facility of access, reference, and information. 

No solicitor acting in trust affidrs would or should omit, on 
all suitable occasions, to report to the trustees and other per- 
sons whom he represents, the state and progress of all matters 
under his care. The references to the law committee of the 
society will be similar in effect, though more formal and com- 
plete, and therefore more satis&ctory. 

Anotheb impobtaitt AnvABTAGX offered by the operations of 
the society is. the dimintUion, if not the remowl, of the respoB- 
sibility of solicitors. The ^< of the law committee in approval 
of a proposal laid before its members, being the act of a dis- 
interested body, could not be obtained until the subject had 
receiyed full and mature consideration ; and, being granted 
on behalf of the society as truitees, would indemnify and pro- 
tect the acting sdicitonu 

If it should be imagined, by the owners of extensive estatea 
or of large perscmal property, tiiat the adoption of an incorpo- 
rated flodety, haying perpetual suooeation, as their trustees^ 

H 2 
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would, according to the suggested " mode of operation/* ex- 
pose or divulge to strangers the state of their private affairs, 
it is necessary to remind the possessors of real estates in Ire- 
land, and in the counties of Middlesex and York, that all deeds 
affecting their lands, &c., are registered in puhlic offices, open 
to the world. And the same remark applies with peculiar 
force to leasehold houses and huildings in Middlesex. The 
owners of stock in the funds, of shares and debentures of pub- 
lic companies, and even of money, must be aware that their 
private affairs are in all cases known to certain officials. This 
is particularly the case with regard to bankers' accounts, The 
proposed references to " the law committee" of the society are 
little, if at all, more than the usual submission of abstracts of 
title, drafts of deeds, <fec., to counsel ; for in these operations 
they must pass through the hands of pupils and clerks, the 
former class being especially interested in making themselves 
perfectly acquainted with their contents. 

As it is not usual for counsel, solicitors, bankers, brokers, or 
officials to divulge the affairs of their clients, customers, or 
other persons coming under their notice, so^ the main objects 
of the proposed society being " security" and '* protection," it 
must be obvious that confidence is the basis on which alone 
it can be founded. The records of the society will be open to 
persons proving themselves to be interested, but to them alone ; 
to all the rest of the world they will be as '< a sealed book.' 
Not so with our public repositories. Registries of deeds, wills, 
judgments, decrees, warrants .of attorney, bills of sale, &c., are 
accessible, not only to those interested, but even to the curious 
and inquisitive. 

•If a similar objection should be raised to the suggested re- 
ferences to " the lo^ and advance committee'* of the society. 
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it may be sufficient to put the opponents in mind of the cir- 
cumstances which surround all those persons who have occasion 
to raise money, either by the sale or on the security of life 
interests, or of absolute or contingent reversions. At present, 
recourse is usually had to societies which have been established 
for these purposes, including insurance offices. In these cases 
secrecy is out of the question, because a purchaser or a mort- 
gagee is bound to give immediate notice of his purchase or of. 
his incumbrance to the trustees in whom the trust property is 
vested ; and all those persons, whether public companies or 
private individuals, who deal with property and interests of this 
character, not having very implicit faith in trustees, take this 
ingredient into their calculation. In the proposal now sub- 
mitted both these difficulties are obviated. 

The powers which the society will seek to obtain by an Act 
of Incorporation are, in their character and effect, wholly per- 
missive, Non-interference, and forbearance of control, are the 
principles on which the society will be founded, and which 
will regulate its progress. 

To all persons about to settle property of any description, 
either by deed or will, and who may be disposed to avail 
themselves of the aid of the society, the advantages enumerated 
in this proposal will be offered. The persons it is especially 
addressed are, first, settlors, testators, and all who are about to 
create trusts, or to repose confidence in others ; and, second, 
those who are or may be solicited to undertake the performance 
of trusts, or other confidential duties. 

The principle of the proposed society has been acknowledged 
for twenty years in the practice of the '' Guarantee Society,** 
subsequently adopted by other public associations, the object 
of which is to assure employers of the solvency and int^rity 
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of penons employed, and to relieve friends and relations of the 
fear of those pecuniary losses to which all persons are exposed 
who become responsible for the acts of others. Of a similar 
diaracter is the " Bent Guarantee Society," which secures the 
fall and punctual payment of rents, tithes, interest, and in- 
come. The extension of the principle to trusts is equally 
important to the comfort and happiness of families ; and as 
the basis of the associations above-mentioned is the possibUitp 
of dbhonesty and fraud, so this admitted fallibility of human 
nature manifestly renders the establishment of the proposed 
society expedient. 

The principal objects to be gained by persons who may 
appoint the society their trustees are — security, being, in fact, 
protection from fraud, and collusion, and mismanagement; 
diminutmi of expense — that is, avoiding the necessity of any 
appointment of new trustees ; and accuracy and regtdarity in 
the management and conduct of trust affiikirs. During the 
pendency of a class of trusts, created either by settlement or 
will, several appointments of new trustees will generally be- 
come necessary, although, sometimes to the ruin of Cestui que 
trusts, they are not always made. It would be difficult to 
c<Hnpute the average expenses incurred on these occasions ; 
but, including brokerage on the transfer of trust stocks, the 
costs of conveying lands, assigning mortgages^ &c., these indis- 
pensable charges are oftentimes of considerable amount. Other 
minor advantages may be mentioned — ^readiness of instant 
access to the society, as trustees, on all occasions, obviating all 
the inconvenience of absence, distance of residence, and the 
costs of trustees' separate solicitors, avoiding the necessity of 
asking personal friends to become trustees, as weU as to relieve 
kindly disposed persons from the reluctant consent to accept^ 
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or the painful necessity of declining the proffered office, and 
the gratuitous advice of experienced professional persons. 

It may not be improper to observe that a society called 
< The Executors' and Trustees* Association," originated under 
distinguished patronage, and conducted by gentlemen of high 
character and respectability, has been in existence for several 
years, and is now about to be (or has very recently been) 
wound up. After the failure of an association so constituted, 
the propositions contained in these pages may be deemed pre* 
sumptuous ; but an examination of the powers sought to be 
oxercised by " The Executors' and Trustees' Association," of 
the complicated machinery framed for the management of 
their business, and of the extensive influence, if not the direct 
interference and control, incident to the constitution of that 
body, would lead to the conclusion that it was scarcely con- 
stituted to attract the notice or to obtain the patronage of the 
public. The design of those by whom this proposal has been 
framed, is to combine security with simplicity ; to unite the 
due control of the persons interested, with caution, accuracy^ 
and expedition in the administration of their affairs; and 
whilst avoiding undue interference with the proper functions 
of solicitori or executors, to afford facility and protection to 
both. 



CONCLUSION. 



In the cases narrated in a former part of this work, all <^ 
which, with the exception of the eighth, now appears in print 
for the first time, the reader, it is helieved, will find some apt 
illustrations of the author's assertions that " all trust property, 
fitlj so called, is exposed to danger," as well as evidence that 
the office of a trustee is attended with peril. The author of 
this treatise, in his " Proposal for the establishment of a public 
Corporate Trustee Society," designs to deal with the existing 
law, in its administration, for the benefit and the comfort of 
families, and of all persons interested in fiduciary property. 
It has been made manifest, by the past occurrence of sad, 
deplorable, and, in some instances, of calamitous events, that 
an amendment in the management of trusts is indispensable, 
lie has been informed by a very able and learned lawyer, of 
high rank in the profession, that the plan which he proposes 
seems to be as good as any that could well be devised ; and he 
now submits it to the consideration of the public, in the hope 
of its adoption, and with confidence in its utility. 

There is, probably, no subject of greater interest to the 
thoughtful, the provident, and the wise, than the preservation 
and the safety of property for the future support and comfort 
of wives and children. He who is already possessed of an 
abundant, an ample, or a competent portion of worldly pos- 
sessions, rationally desires that his property should be secured 
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for hiB own use, and for those v^ho may succeed or come after 
him. He who '' rises early and late takes rest/* may seek his 
own aggrandisement, hut he also fosters the same ardent wish. 
And^ if this work should fall into the hands of a dutiful and 
affectionate wife^ a loving and anxious mother, she will, 
perhaps, do the author the justice to helieve that the happi- 
ness and the welfare of parents and children are the principal 
ohjects of his lahour. She will feel keenly for the losses, the 
privations, and the sorrows of those unfortunate and most 
injured ladies who were plundered of their all in the manner 
too truly described in the 14th, 15th, and 1 6th of the author*s 
*' Unreported Cases;'* and she may possibly imagine what 
would be the condition of herself and of her children if, 
unhappily, she should find that her property had been placed 
under the care of fraudulent dishonest trustees. 

The first eight and the tenth of the author's " Oases" address 
themselves to the careful notice of those who are or may be 
solicited to become trustees; the 9th and 10th Oases are 
worthy the attention of persons who are the possessors of 
property; whilst the 11th, 12th, 13th, 14th, 15th, and 16th 
cannot fail to excite some alarm in the breasts of all who may 
be about to make either settlements or wills. 

It would not have been difficult for the author to have 
increased the number, and, possibly, the interest of his " Un- 
reported Oases," by reference to his professional friends. But 
lie has considered that those which he now lays before the 
reader, all being supplied by his own memory and that of one 
other gentleman of long experience, will suffice to establish 
the truth of his propositions. 

The six concluding " Oases,** occupying the author's Fourth 
Section, under the title of '* Frauds of Trustees," singularly 
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and unfortunatelj involve the moral turpitude and unfeeling 
improbity of parents* And it is extraordinary that in all the 
instances of this character which have come within the per- 
sonal knowledge of the author and of his single informant, this 
bitter ingredient should have been detected and exhibited. 
It is^ however, quite dear that in some of the Cases the &aud 
might have been committed if the husband had been no party 
to it. 

If this work should be generally read — and the author is not 
without hope that the importance of his subject may commend 
it to the notice of the public — ^it may assist in producing an 
incidental effect which has not^ in its progress, been within 
the scope of the author's contemplation. 

As it is the duty of every husband and &ther to do the best 
in his power towards making a provision for his wife and 
children, so it is equally incumbent upon him to make his 
will, whilst he is in the enjoyment of health. All persons, 
indeed, whether married or single, including wives who 
possess the power either by settlement or by law, would act 
wisdy in following this advice; for the miseries resulting 
£rom negligence or delay are incalculable. Many persons 
postpone the performance of this important obligation from 
year to year, under the influence of a weak and nervous 
apprehension that the execution of a ^'last will and testa- 
ment** is or may be the precursor of death, forgetting that 
during the whole period of human life, ^death^sthtnuand doors 
stand openJ** 

Doubtless the formal execution of a will is one of the most 
solemn of all temporal acts ; but the necessify at least equals 
the flokmnity ; and he who n^Iects or delays the per£oxm- 

•Blair. 



CONCLUfilOK. 107 

ance of it £ul8 in his duty to himBeli^ to his family, and to his 
friends. It has not unfrequently been said by a sensible, well- 
intentioned man that the law will make a very good will for 
him ; that he wishes to make no distinction amongst his 
children ; and therefore that the law may take its course. 
Very few men in any station of life, with the sole exception of 
lawyers, and some of them have blundered in making their 
own vrilhj possess any knowledge of the law on this subject ; 
and the cases are very rare in which the laws of primogeniture 
and descent, and the statutes for the distribution of intestates' 
effects, will dispose of the property of a deceased person in tho 
manner in which he would have done it, if he had made a will 
under judicious advice. These observations apply to "all 
sorts and conditions of men," *' tabuma regumque turres" No 
person who has anything to leave ought to die without making 
a will. No person ought to make his own will, or to entrust 
an unskilful hand to prepare it. The expense of discreet pro- 
fessional advice and assistance is money well laid out. 

The author does not hesitate to avow that he desires to 
make this publication auxiliary to the establishment of a 
'' Public Corporate Trustee Society." He hopes, by the pro- 
mulgation of the sentiments enunciated in these pages, and by 
making known, in a collected form, the calamities detailed in 
the preceding '^ Gases,** to convince all persons who are or may 
be in any manner concerned in trusts and trust property, and 
who therefore are personally interested in this subject, that an 
amendment of the system on which he has treated is indispen* 
sable. He is not bigotted in his views and opinions, beyond 
their truth and real worth ; nor is he wedded to the precise 
form and method of his own ^* Eroposal ;** and he therefore 
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myites the suggestions and corrections of such of his readers 
aS; approving in the main of his principles and objects, may 
he disposed to recommend either alterations or anj other 
course of action. 



THE END. 
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